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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
19380 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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(No. 14,841) 


In re HEBER VALLEY MILK COMPANY. AMA Docket No. M 136-3. 
Decided November 21, 1972. 


Order No. 136—Deductions on milk hauls to plant—Authorized in writing— 
Milk hauls from Cache Valley Farms to Gossner Cheese Factory— 
Deductions for unauthorized—Disallowance of excess deductions 
proper—Request for relief denied—Dismissal of petition 


Where the 50¢ per hundredweight hauling charge on milk delivered from the 
farms to the Gossner Cheese Factory was unauthorized, the disallow- 
ance by the Market Administrator of the excess over 22¢ per hundred- 
weight is proper. And where the contentions of petitioner are without 


merit, the relief requested by petitioner is denied and the petition is 
dismissed. 


J. Richard Bell, Salt Lake City, Utah, for petitioner. 
Victor W. Palmer, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
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the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.). The case was instituted 
by petitioner, a fully regulated handler under Order No. 136, as 
amended (7 CFR Part 1136), which regulates the handling of 
milk in the Great Basin marketing area. The petitioner complains 
of the Market Administrator’s determination whereby he dis- 
allowed certain deductions (alleged overcharges for milk haul) 
made by the petitioner from amounts otherwise due certain pro- 
ducers for their milk. 


The petitioner was allowed, under the Order, to deduct from a 
producer’s milk payment “proper deductions authorized in writ- 
ing by such producer” (7 CFR 1136.80). The producers in this 
case authorized in writing a charge of “[n]ot more than 50¢ per 
hundred weight” for hauling milk from their farms in Cache 
Valley to the petitioner’s plant in Salt Lake City, an average dis- 
tance of about 109 miles. The milk involved in this case was 
resold by the petitioner to the Gossner Cheese Factory, and the 
milk was hauled directly from the Cache Valley farms to the 
Gossner Cheese Factory, an average distance of about 36 miles. 
The petitioner deducted from the producers and paid to the haul- 
er 50¢ per hundredweight on this milk hauled directly to the 
Cheese Factory notwithstanding the facts that (1) the producers 
signed no written authorizations as to such hauls to the Cheese 
Factory, and (2) the same hauler charged the same producers 
only 20 to 22¢ per hundredweight for identical hauls on sales to 
the Cheese Factory made directly by the producers without the 
petitioner being involved. (The hauler was the owner of the 
Cheese Factory, and there was a close business relationship be- 
tween the Cheese Factory and the petitioner, involving the pur- 
chase by the Cheese Factory of large quantities of milk from the 
petitioner, and free hauling for the petitioner. The Market Ad- 
ministrator disallowed that portion of the hauling deductions in 
excess of 22¢ per hundredweight. 


The petition was filed on June 2, 1970. Respondent’s answer 
was filed on June 29, 1970. A prehearing conference was held 
on February 10, 1971, and the Hearing Examiner filed on Feb- 
ruary 17, 1971, a memorandum on the conference whereby Peti- 
tioner’s Exhibits 1 and 2, and Respondent’s Exhibits A through 
G, inclusive, were marked and their admissibility stipulated to 
by the parties. The oral hearing was commenced on February 10, 
1971. The petitioner was represented by J. Richard Bell, Esquire, 
of the firm of Bell and Bell, 303 East 2100 South St., Salt Lake 


HEBER VALLEY MILK COMPANY 1321 
Cite as 31 A.D. 1319 


City, Utah, and the respondent was represented by Victor W. 
Palmer, Esquire, Office of the General Counsel, United States De- 
partment of Agriculture, Washington, D. C. In due course the 
parties filed briefs. 


The Hearing Examiner filed her Recommended Decision on 
May 10, 1972, holding for the petitioner. She recommended that 
it be relieved of the obligation to repay to the producers the 
claimed excess charge. The Hearing Examiner did not determine 
whether or not the 50¢ haulting charge was unreasonable. Rather, 
she made her decision by viewing the case “in a wider scope which 
would encompass the mandates of administrative due process” 
(Recommended Decision, p. 31). In this regard, she emphasized 
that the determination had been made more than two years after 
the Market Administrator’s office became aware of the hauling 
charge; that there were no regulations or guidelines issued as 
to what is a “proper” hauling deduction; and that the Market 
Administrator failed to base his conclusions upon any “clearly 
identifiable findings,” making them difficult to dispute. The Ex- 
aminer felt that ‘‘an even more meritorious basis for relief’? was 
that a handler making deductions pursuant to written authoriza- 
tion is not advised by the Order of any responsibilinty to ascer- 
tain the reasonableness of the deductions. 


Exceptions were filed by both petitioner and respondent. A 
Tentative Decision and Order was filed by the Judicial Officer 
on October 18, 1972. Exceptions thereto were filed by the peti- 
tioner. Final administrative authority to decide cases under the 
Agricultural Marketing Agreement Act has been delegated to 
the Judicial Officer (36 F.R. 3210). 


THE RELEVANT REGULATIONS 


Order No. 136 is one of approximately 60 federal milk market- 
ing orders. It provides for the classification of milk in accordance 
with the form in which or the purpose for which it is used, and 
the payment to all producers delivering milk to all handlers under 
the Order of uniform minimum prices for all milk so delivered. 


1 The office of Judicial Officer is a career position established pursuant to the Act 
of April 4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 
1970 ed., Appendix, p. 550). The Department’s first Judicial Officer held the office 
from 1942 to 1972. The present Judicial Officer was appointed in January 1971, having 
been involved with the Department's regulatory programs since 1949 (including 8 
years’ trial litigation; 10 years’ appellate litigation relating to appeals from the deci- 
sions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program). 
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For a general description of the milk marketing regulatory pro- 
gram under the Act, see U.S. v. Rock Royal Co-op., 307 U.S. 5338, 
542-545; Lehigh Valley Coop. v. United States, 370 U.S. 76, 78- 
81; Fairmont Foods Company v. Hardin, 442 F.2d 762, 764 (C.A. 
D.C.). 


Section 1136.80 of Order No. 186 (7 CFR 1136) provides, 
among other things, that a handler may reduce its payments for 
milk to a producer by: 


(iii) Plus or minus adjustments for errors made in previous 
payments to such producer and proper deductions authorized 
in writing by such producer; 


The Order provisions do not define what are considered “proper 
deductions.” Section 1136.83 provides for verification by the 
Market Administrator of “[p]ayments to producers, including 
any deductions, and the disbursement of money so deducted.” 


FINDINGS OF FACT 


1. Petitioner, Heber Valley Milk Company, is a corporation 
organized and existing under the laws of the State of Utah, hav- 
ing its principal place of business and office at 1330 Brookshire 
Drive, Salt Lake City, Utah, and is not a cooperative (Petition, 
first numbered allegation). 


2. Petitioner operates, and has operated at all times pertinent 
hereto, a milk processing and bottling plant at its Brookshire Drive 
address, and is a fully regulated handler subject to the provisions 
of Milk Order No. 136, as amended (Petition, third numbered 
allegation). 


3. Petitioner purchases milk from producers in Cache Valley 
in Utah and Idaho. Part of such milk is hauled to and used in 
the petitioner’s plant in Salt Lake City and part is hauled to the 
petitioner’s plant and then is sold and back-hauled to the Gossner 
Cheese Factory, at Logan, Utah, in Cache Valley. No issue is 
involved as to such milk. The issue relates only to milk diverted, 
or resold, by the petitioner to the Gossner Cheese Factory and 
hauled directly from the Cache Valley farms to the Gossner 
Cheese Factory (Tr. 28, 32, 113, 265-267). 


4, Edwin Gossner, Sr., is the President of Dairy Distributors, 
and Edwin Gossner, Jr., is Secretary-Treasurer of Dairy Dis- 
tributors, which hauled all of the milk at issue in this case (Tr. 
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18, 105-106, 132, 262). Dairy Distributors also does business as 
Gossner Cheese Factory (Tr. 262). Gossner Cheese Factory pur- 
chases some milk directly from the Cache Valley producers, and 
also purchases milk from the petitioner referred to in Finding 
3 (Tr. 28, 32, 118, 265-267). 


5. The Gossners also operated a dairy farm known as Gossner 
Farms (Tr. 263-264). Gossner Farms was one of the producers 
that sold milk to the petitioner and its milk was also subject to 
the hauling deduction at issue in this case. 


6. The Cache Valley producers included the following seven 
dairy farms, each of which sold milk to petitioner during the 
period in question, as follows (Resp. Ex. O): 


(a) Edwin Gossner, d/b/a Gossner Farms, Smithfield, Utah— 
the entire period 

(b) Peterson Brothers, Route 2, Box 159A, Tremonton, Utah— 
the entire period 

(c) Nielsen Brothers, Weston, Idaho 83286—the entire period 

(d) Ben Johnson, Preston, Idaho 83263—the entire period 

(e) R. Carl Swainston, Route 3, Preston, Idaho 83263—from 
September 1, 1968, to the end of the period 

(f) Russell Wayment, Route 2, Box 514, Ogden, Utah 84404— 
from September 16, 1968, to the end of the period 

(g) Douglas Fisher, Oxford, Idaho 83228—from the beginning 
of the period until January 21, 1969 


7. The approximate mileages from the seven dairy farms re- 
ferred to in Finding 6 to the Gossner Cheese Factory and to the 
petitioner’s plant are as follows (Tr. 374-379; 402-404; Resp. Exs. 
P and Q): 


Gossner Farms to Gossner Cheese Factory ............ 17 miles 
Gossner Farms to petitioner’s plant ........................ 95 miles 
Peterson Brothers to Gossner Cheese Factory ........ 25 miles 
Peterson Brothers to petitioner’s plant .................. 80 miles 
Nielsen Brothers to Gossner Cheese Factory ........ 36 miles 
Nielsen Brothers to petitioner’s plant .................... 126 miles 
Ben Johnson to Gossner Cheese Factory ................ 40 miles 
Ben Johnson to petitioner’s plant ....................000 130 miles 
R. Carl Swainston to Gossner Cheese Factory ail 32 miles 


R. Carl Swainston to petitioner’s plant .................. 140 miles 
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Russell Wayment to Gossner Cheese Factory ........ 50 miles 
Russell Wayment to petitioner’s plant ................. .. 55 miles 
Douglas Fisher to Gossner Cheese Factory ............ 50 miles 
Douglas Fisher to petitioner’s plant ....................+ 140 miles 


8. The average mileage from the seven dairy farms referred 
to above to the Gossner Cheese Factory was about 36 miles, and 
from the farms to the petitioner’s plant, about 109 miles. The 
petitioner’s plant was about 97 miles from the Gossner Cheese 
Factory. 


9. With respect to the times herein pertinent, the petitioner 
had received from each Cache Valley producer written authoriza- 
tion to “deduct” from the prices paid for his milk the cost of 
hauling the milk from the Cache Valley farms to petitioner’s 
plant at a maximum rate of 50¢ per hundredweight (Tr. 11, 12, 
34). These written authorizations by the Cache Valley producers 
either stated specifically, or in language similar thereto (Pet. 
Ex. 1): 


TO: ANY HANDLER UNDER ORDER NO. 63 


You are hereby authorized to deduct such charges as are 
checked below from any payments due me for milk delivered 
to your plant during any given month. 


Not more than 50¢ per hundred weight as a hauling 
charge and you are directed to pay such deduction to the 
hauler of my milk. 


The value of any supplies or merchandise ordered by me. 
+” * + + 


TO: ANY HANDLER UNDER ORDER NO. 136 


You are hereby authorized to deduct such charges as are 
checked below from any payments due me for milk delivered 
to your plant during any given month. 


Not more than .50¢"* per hundred weight as a hauling 
charge and you are directed to pay such deduction to the 
hauler of my milk. 


The value of any supplies or merchandise ordered by me. 


1a Some of the forms were sent to the producers with the figure 25¢ erroneously 
inserted, and the producers crossed out 25¢ and inserted 50¢. 
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Such written authorizations were on forms prepared by and 
acquired from the Market Administrator’s office (Tr. 48). On 
certain of these authorization forms (either obtained from the 
Market Administrator’s office or on facsimiles thereof) the fol- 
lowing notation appeared (Pet. Ex. 1): 


Federal Order No. 136, Sec. 963.80 requires authorization 
for deductions from producers. 


10. The petitioner deducted 50¢ per hundredweight for haul- 
ing on all milk it purchased from the Cache Valley producers 
and paid the same to Dairy Distributors (owner of Gossner 
Cheese Factory), which had a contract with each producer (Tr. 
11, 12, 34-37; Pet. Ex. 1). The milk from which 50¢ per hundred- 
weight was deducted included: (1) milk hauled to petitioner’s 
Salt Lake City plant and retained there; (2) milk hauled to 
petitioner’s Salt Lake City plant and then sold and back-hauled 
to the Gossner Cheese Factory; and (3) milk that never entered 
petitioner’s plant but was resold by petitioner to the Gossner 
Cheese Factory, and was hauled directly from the Cache Valley 
farms to the Gossner Cheese Factory (Tr. 32-37). The issues 
involved herein relate only to the third category. 


11. On its direct purchases of milk from these same Cache 
Valley producers during the period in question, the rate deducted 
by Dairy Distributors from the milk prices paid for hauling their 
milk to the Gossner Cheese Factory was 20 to 22¢ per hundred- 
weight, but on indirect purchases by the Cheese Factory involv- 
ing resales by the petitioner (category 3 of Finding 10, supra), 
the rate deducted from the milk prices for hauling the milk from 
the same farms directly to the Cheese Factory was 50¢ per hun- 
dredweight (Tr. 37, 128-129, 189-193, 206, 364) .? 


12. Whether Dairy Distributors purchased milk for Gossner 
Cheese Factory directly or accepted milk resold by petitioner to 
the Gossner plant from the Cache Valley producers, the hauling 
conditions with respect to the milk involved in this litigation were 
identical : 


2The amount deducted for some hauling of milk in tank trucks by other haulers 
to other plants in Cache Valley from farms within a 50-mile radius of such plants 
varied from 19¢ per hundredweight to 27¢ per hundredweight (Tr. 68-72, 160-162, 
218-219). However, such rates cannot be regarded as absolute because of the many 
variables involved such as type of equipment used, whether one or two round trips 
a day were made, or whether other benefits were given so as to compensate the hauler 
on a per-mile basis. 
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(a) In both circumstances, the same tank trucks would pick 
up the milk from the same farms, and haul the milk the same 
distances to the same plant (Tr. 114-122, 293, 307). 


(b) In both circumstances, the milk was to be utilized for 
manufacturing purposes, and it was mixed with ungraded milk; 
whereas when the milk of the Cache Valley producers was hauled 
to petitioner’s plant in Salt Lake City it had to be kept separate 
to retain its grade A status (Tr. 129, 132-133). 


(c) In both circumstances, the farms wewre within a 17 
to 50 mile radius of the Gossner Cheese Factory (Tr. 295, 374- 
379). 


(d) In both circumstances, the milk was picked up by tank 
trucks either on an everyday basis or in some situations less 
frequently; and the milk of all of the producers was included 
on the same route (Tr. 294-295). 


In other words, for identical hauls of milk by the same hauler 
from the same farms to the same Cheese Factory, the hauling 
rate was 20 to 22¢ per hundredweight when the Cheese Factory 
bought directly from the producers, and 50¢ per hundredweight 
when the Cheese Factory bought milk resold by the petitioner. 
However, none of the seven producers involved during the time 
here pertinent initiated any complaint with respect to the hauling 
rate (Pet. Ex. 2). 


13. Before the petitioner began purchasing milk from the 
Cache Valley producers, Mr. Edwin Gossner, Sr., contacted the 
petitioner to see if it would buy Grade A milk from Gossner 
Farms. The petitioner raised the problem of hauling milk 100 
miles for one producer. Mr. Gossner then talked to other pro- 
ducers in Cache Valley who were also interested in finding a 
Grade A market for their milk, which would give them a much 
higher return than they were getting for cheese milk, or manu- 
facturing milk (Tr. 262-264). Mr. Gossner, Sr., testified that 
Dairy Distributors, owned by the Gossners, took on the responsi- 
bility of hauling the milk to market for the producers “wherever 
we would find the market, and when we agreed with Heber Valley, 
they would buy the milk, we came up with 50 cents a hundred- 
weight price for hauling this milk and that was immediately dis- 
cussed with every producer that was on that route eventually” 
(Tr. 265). Mr. Gossner testified that he “knew that we would 
lose money the first year maybe depending on how much milk 
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we would be able to sell and how much rlk Heber Valley would 
be able to buy” (Tr. 265). 


During these original conversations, when the 50¢ per hundred- 
weight hauling rate was first discussed with the producers, it 
was not anticipated that petitioner would have problems with 
surplus milk exceeding permissible percentages of reserve milk 
that could be diverted under the Order (Tr. 34, 255, 266). Under 
the Order, if the petitioner “bottled 20,000 pounds of milk, they 
could have a reserve supply of another 22,000 pounds of milk. 
When they went over that point, these farmers were not strictly 
on Grade A milk, they sold the milk directly to the cheese plant” 
at a much lower price (Tr. 267). 


14. The Market Administrator determined, in respect to the 
milk resold by the petitioner and hauled by Dairy Distri. utors 
directly from the farms of the Cache Valley producers to the 
Gossner Cheese Factory located in Cache Valley (i.e., item (3) 
in Finding 10 supra), that the deduction of 50¢ per hundred- 
weight for hauling was “excessive” and accordingly was not a 
proper deduction under the Order. The Market Administrator 
notified petitioner of this determination by letter dated July 18, 
1969, in which he further advised that he had determined that 
the proper charge for such hauling was 22¢ per hundredweight, 
and petitioner should “refund to the respective producers any 
charges for hauling pooled milk to the cheese plant above the 
usual haul rate for milk moved there from the location of the 
farm” (Tr. 304-307; Resp. Ex. A). Specifically, the Market Ad- 
ministrator stated in his letter dated July 18, 1969, to petitioner 
(Resp. Ex. A): 


The only haul cost properly recoverable under the order 
from producers is a reasonable charge for moving the milk 


to the plant (pool or non-pool) where it is physically received 
for the first time. 


This overcharge comes about since a haul charge of 50 
cents per cwt. was deducted from producers whose milk went 
into the Gossner Cheese plant as milk diverted by you under 
the order. This was the same charge as that made when the 
milk was hauled from the farm directly to Salt Lake City. 
Most of the producers farms were within a few miles of the 
non-pool plant, whereas an additional haul of over 60 miles 
was involved when the milk came to Salt Lake City. 
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In general dairy farms located in the same area as the 
producers referred to above were charged about 22¢ per cwt. 
for moving their milk to the Gossner Cheese plant. Indeed 
some of the grade A milk from your producers was hauled 
to the cheese plant for the lower rate (22¢) on days when 
it was not claimed as diverted for pooling. 


We realize you did not haul the milk yourself. It was 
hauled in the Gossner Truck. On the other hand, you did 
make the hauling deduction in paying producers under the 
order and you did benefit financially from the sale of the milk 
to the Gossner operation. We believe that in order to comply 
with the order you should refund to the respective producers 
any charges for hauling pooled milk to the chees plant above 
the usual haul rate for milk moved there from the location 
of the farms. 


Also, in a later letter dated January 9, 1970, the Market Ad- 
ministrator stated (Resp. Ex. D): 


We notified you previously by letter dated July 18, 1969 
and verbally that certain of your producers had not been 
paid in accordance with §1136.80 of the order as a result 
of excessive charges for hauling with respect to milk diverted 
to the Gossner plant in Cache Valley. The basis for this 
determination was explained to you. We explained also that 
it is the responsibility of regulated handlers to see that the 
producers from whom they receive milk are paid at order 
prices subject only to “proper deductions authorized in writ- 
ing by such producer”. (Authorization by producers of im- 
proper deductions do not make such deductions legal under 
the order.) 


Petitioner has not been directed to make “refunds” on “ex- 
cessive” hauling charges for the entire period of time during 
which it purchased milk from the Cache Valley producers, but 
rather only for the period commencing December 9, 1967 (the 
earliest date that could be included in the July 1969 notice under 
section 1136.87 of the Order which terminates obligations not 
billed by the Market Administrator within two years of the re- 
ceipt of pertinent utilization reports) and ending in February 
1970, the date petitioner discontinued such deductions (Tr. 305, 
24; Resp. Exs. A, B, C, D, N). 


15. The Market Administrator based his decision as to what 
were proper hauling charges on the rates charged by the Gossners 
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for the same haul on direct purchases by the Gossner Cheese 
Factory; on a comparison of the respective distances between the 
Cache Valley producers and the petitioner’s plant and between 
the producers and the Cheese Factory (Resp. Ex. A) ; and on con- 
versations with his staff, the prior Market Administrator and 
other haulers in the area (Tr. 306). 


The Market Administrator did not reduce any facts or findings 
to writing, other than the letters sent to petitioner (Resp. Exs. 
A, B, C, D). No specific cost studies or computations on a mileage 
return factor were undertaken (Tr. 309). The Market Adminis- 
trator’s office furnished no guidelines or standards as to what 
would be considered “proper” hauling charges (Tr. 302-304). 


16. The Market Administrator responsible for the aforesaid 
determination (Dr. Luke) set forth in Finding of Fact No. 15 
has been the Market Administrator of Order No. 136 since April 
1969 (Tr. 397). The petitioner had been making the subject 
deductions for hauling charges since it commenced purchasing 
milk from the Cache Valley Producers in December of 1966 (Tr. 
27-28). The prior Market Administrator was aware petitioner 
was doing this but he did not take any action with respect there- 
to (Tr. 394). 


17. It is common practice for petitioner, upon authorization 
by producers, to make deductions for such items as farm ground 
payments, improvement payments, farm equipment payments, 
feed payments, payments on animals, breeding service bills, vet- 
erinarian bills, and power and light bills (Tr. 21). Such services 
are in the nature of a gratuitous bookkeeping service to the pro- 
ducer (Tr. 25-26), and petitioner never made any inquiry as to 
the reasonableness of any deduction it made (Tr. 47). Petitioner 
thus acts as a “conduit” for payment purposes of those items to 
which the producer already has obligated himself. However, after 
the Market Administrator challenged the reasonableness of the 
hauling charges on several occasions, and requested the petitioner 
to adjust the hauling deductions, the petitioner discontinued the 
practice of making a hauling charge deduction from the proceeds 
payable to the producer in February of 1970, and it also stopped 
remitting the amount of such deduction to the hauler because 
“* * * we were, in fact, performing a free service for the 
farmer without compensation, [and] it would behoove us not 
to be involved” (Tr. 24). 
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18. During the period involved herein, the contractual arrange- 
ments between petitioner and Gossner Cheese Factory resulted 
in petitioner shipping more milk from its Heber Valley plant to 
the Gossner Cheese Factory than was hauled to its plant from 
the farms of the Cache Valley producers. Except for 1 of the 
19 months involved herein, the petitioner sent more milk re- 
ceived at its plant to the Gossner Cheese Factory than it received 
from the Cache Valley producers. Additionally, in most months 
the milk diverted by the petitioner directly to the Gossner Cheese 
Factory from the farms of these producers exceeded the amount 
received at petitioner’s plant from the Cache Valley producers. 
Specifically, during the 19-month period involved herein, the 
petitioner received 3,749,832 pounds of milk at its Heber Valley 
plant from the Cache Valley producers; the petitioner shipped 
5,514,434 pounds of milk actually received at its Heber Valley 
plant to the Gossner Cheese Factory; and the petitioner diverted 
(resold) 4,000,331 pounds of milk directly from the Cache Valley 
producers to the Gossner Cheese Factory (Resp. Exs. R, S). 


19. Under the financial arrangement between petitioner and 
the Gossners (Dairy Distributors, Gossner Cheese Factory and 
Gossner Farms), petitioner sold milk to the Cheese Factory re- 
ceived from producers other than Gossner Farms at the Order’s 
Class III price plus 25¢** per hundredweight. If the milk was 
produced by Gossner Farms, and resold by petitioner to the 
Gossner Cheese Factory, the petitioner was paid the Class III 
price plus half the difference between the Class III and the blend 
price it paid to Gossner Farms (Tr. 43, 385-386). Petitioner 
was not charged for the hauling of milk from its plant to the 
Gossner Cheese Factory (Tr. 32). 


CONCLUSIONS 


The petitioner, a fully regulated handler under Order No. 136, 
was required under the Act and the Order to pay to all producers 
the uniform minimum price established under the Order. The 
petitioner was permitted to deduct from each producer “proper 
deductions authorized in writing by such producer” (7 CFR 
1136.80 (iii) ). 


The only written authorizations relevant in this case authorized 
the petitioner to deduct a hauling charge of not more than 50¢ 
per hundredweight for milk delivered to the petitioner’s plant. 


2a For about one year, this amount was 15¢ instead of 25¢ (Tr. 48-44). 
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There were no written authorizations to deduct any hauling 
charge for milk delivered from the farms to the Gossner Cheese 
Factory. This is plain from a reading of the authorizations, which 
provided (Pet. Ex. 1): 


TO: ANY HANDLER UNDER ORDER NO. 136% 


You are hereby authorized to deduct such charges as are 
checked below from any payment due me for milk delivered 
to your plant during any given month (emphasis supplied). 


Not more than 50¢ per hundred weight as a hauling 
charge and you are directed to pay such deduction to 
the hauler of my milk. 


The authorizations were obtained by the petitioner—not by the 
Gossner Cheese Factory—and they were filed in the petitioner’s 
records. The authorizations are addressed to any “HANDLER.” 
The petitioner is a handler—the Gossner Cheese Factory is not 
a handler. The deductions were made by the petitioner—not by 
the Gossner Cheese Factory. The statement: “You are hereby 
authorized” to make a deduction is obviously addressed to the 
petitioner—not to the Gossner Cheese Factory. Hence the au- 
thorization to deduct not more than 50¢ for milk “delivered to 
your plant” obviously refers to the petitioner’s plant—not to the 
Gossner Cheese Factory. 


In the petitioner’s Exceptions to the Tentative Decision, pp. 
3-4, it argues that some of the written authorizations were er- 
roneously sent to the producers with the rate of 25¢ inserted for 
the hauling deduction, and the producers crossed out 25¢ and 
inserted 50¢ in their own handwriting. However, the 50¢ still 
referred to milk delivered to the petitioner’s plant—not to any 
other plant. Moreover, the fact that the farmers crossed out and 
changed one item on the form emphasizes that they did not intend 
any other changes to be made. Otherwise they would have made 
other changes. Specifically, either the petitioner or the farmers 
could have inserted language to make the 50¢ charge apply to 


3 One of the authorizations specifies Order No. 63, which was the original number of 
the Order for the Great Basin Milk Marketing Area. 
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milk “delivered to your plant or to any plant to which you divert 
the milk.” ** But that was not done. 


The Cache Valley farms were located from 17 to 50 miles from 
the Gossner Cheese Factory, or an average of about 36 miles. 
The farms were located from 55 miles to 140 miles from the 
petitioner’s plant, or an average of about 109 miles. Irrespective 
of the disparity in the distances involved, a written authorization 
to deduct a hauling charge of not to exceed 50¢ for hauling milk 
from the farms to the petitioner’s plant cannot be construed as 
a written authorization to deduct 50¢ per hundredweight for 
hauling milk from the farms directly to the Gossner Cheese 
Factory. Since the petitioner failed to obtain a written author- 
ization permitting it to deduct 50¢ per hundredweight hauling 
charge on direct hauls from the Cache Valley farms to the Gossner 
Cheese Factory, the deduction was unauthorized under the plain 
terms of the Order. 


Under these circumstances, the Market Administrator was re- 
quired by the plain terms of the Order to disallow the entire 50¢ 
hauling deduction. He erred in approving 22¢ of the hauling 
deduction. However, the petitioner is in no position to complain 
of this error in his favor, and the two-year period of limitations 
for imposing obligations against handlers has now expired 
(§1136.87). Hence the Market Administrator cannot now im- 
pose such an additional obligation upon the petitioner. 


The Market Administrator is required to follow the Order as 
written. Any amendments must come from the Secretary of Agri- 
culture—not the Market Administrator (7 U.S.C. 608c(1); see, 
also, Foster v. Freeman, 271 F. Supp. 33, 38-39 (S.D. N.Y.)). 
If the Order produces inequitable or harsh results, the remedy 
is by means of an amendment to the Order by the Secretary. 
Until the Order is amended, the plain terms of the Order must be 
followed. 


Perhaps one of the harshest applications of a milk order was 
involved in General Ice Cream Corporation v. Benson, 217 F.2d 
646 (C. A. 2), affirming the order of the Judicial Officer ‘‘on the 


8a The petitioner argues in its Exceptions to the Tentative Decision, pp. 9-10, that 
under the Tentative Decision, the Order would be unworkable because the producer 
would have to give a new authorization “each time a load or a portion of a load 
of milk was diverted from a particular plant.” This is not true. A single authoriza- 
tion could easily be worded so as to permit a deduction for diverted milk at the same 
rate, or at a different rate or shcedule of rates, as for milk hauled to the petitioner's 
plant. 
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opinion of District Judge Foley, D.C. N.D. N.Y., 113 F. Supp. 
107.” In the General Ice Cream case, the petitioner stored cream 
during the surplus season and utilized the cream as required 
during specified months. It was entitled under the Order to a 
storage cream payment of $10,525.37. The Order provided that 
claims for storage cream payments must be made not later than 
80 days after the month during which such frozen cream is 
utilized. The storage cream was utilized in January 1947 and the 
claims were not filed until March 7 and 10. This was the first 
month in which a time limit had been set forth in the Order for 
filing claims. Previously claims could be filed at any time. There 
was no question in the case about the fact that the petitioner 
earned the storage cream payments. The Market Administrator 
rejected the claims only because they were filed about a week late. 


The District Court in the General Ice Cream case upheld the 
Market Administrator’s interpretation, stating that “the plain 
words used allow this interpretation, no matter how harsh it may 
be in its result and it is impossible for me to conclude that such 
interpretation and application were unreasonable and arbitrary, 
that the ruling was unjustified under the terms of the order in 
this respect and not in accordance with law” (113 F. Supp. 
at 108). 


During the oral argument in the Court of Appeals in the Gen- 
eral Ice Cream case, the Court expressed concern, in its questions 
to Government counsel, because of the extreme harshness of the 
result contended for by the Government. The Court seemed satis- 
fied with the explanation that the Market Administrators regulate 
over a billion dollars worth of milk (now over $4 billion) in a 
highly competitive industry. If the Market Administrators have 
the power to alter the orders for one handler based on their 
judgment that an application of the order produces a harsh re- 
sult, they will have the power to favor certain handlers and dis- 
criminate against others. This would give the Market Adminis- 
trators the power of economic life or death over the regulated 
handlers. However, if the orders must be followed by the Market 
Administrators, “letting the chips fall where they may,” all 
handlers are in a position to compete based upon ability and 
efficiency. I believe that the position was sound then, and is 
equally sound at the present time. 


As explained below, I do not believe that disallowing the excess 
portion of the hauling charge produces a harsh result under all 
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of the circumstances of this case. But, even if it did, the plain 
terms of the Order must be followed. 


If the Secretary determines on the basis of a public hearing 
record that there should be a change in the written authorization 
provisions at issue, he has precedent for making such a change. 
For example, the Marketing Order for the Massachusetts-Rhode 
Island-New Hampshire area provides (7 CFR 1001.71) that “the 
burden shall rest upon the handler to prove to the Market Admin- 
istrator that each deduction from the total amount due [to the 
producer] is properly authorized and properly chargeable to the 
producer.” The history of this provision indicates (25 F.R. 7819, 
7836-37) that it was considered as a replacement for the written 
authorization provision. But unless the Secretary amends the 
present marketing Order, the only deduction authorized in the 
Great Basin area is a deduction authorized in writing. 


The petitioner argues that the Market Administrator should 
not enforce the Order provisions as to it because the Market 
Administrator does not review deductions made by cooperatives. 
However, Congress has specifically exempted cooperatives from 
the requirement of paying minimum prices to their producer 
members. Section 8c(5)(F) of the Agricultural Marketing 
Agreement Act of 1937 provides (7 U.S.C. 608c(5) (F)): 


Nothing contained in this subsection is intended or shall be 
construed to prevent a cooperative marketing association 
qualified under the provisions of sections 291 and 292 of this 
title, engaged in making collective sales or marketing of milk 
or its products for the producers thereof, from blending the 
net proceeds of all of its sales in all markets in all use classi- 
fications, and making distribution thereof to its producers 
in accordance with the contract between the association and 
its producers * * *. 


This section was specifically considered and found constitu- 
tional by the Supreme Court in United States v. Rock Royal 
Co-op., 307 U.S. 533. Since cooperatives are not required to pay 
to their members the uniform minimum price established under 
the Order, it is not necessary for the Market Administrator to 
review deductions of cooperatives. 


The petitioner relies heavily on the fact that the prior Market 
Administrator was fully aware of what the petitioner was doing 
and, although he questioned the 50¢ hauling deduction, he did 
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not take any adverse action as to this matter. The respondent, 
on the other hand, contends that the prior Market Administrator 
bad not fully made up his mind with respect to the matter and 
that he now concurs with the actions of the present Market Ad- 
ministrator. Since the petitioner had the burden of proof, it was 
his obligation to have the Market Administrator testify, if neces- 
sary. However, it is unnecessary to know the exact position of 
the prior Market Administrator because even if he had specifically 
advised the petitioner that what it was doing was proper, the 
Secretary is not bound or estopped by an interpretation of an 
order by a Market Administrator which is contrary to the express 
provisions of the Order. Queensboro Farms Products, Inc. v. 
Wickard, 187 F.2d 968, 981-982 (C. A. 2); Dairymen’s League 
Cooperative Ass’n., Inc. v. Brannan, 173 F.2d 57, 65 (C. A. 2), 
certiorari denied, 338 U.S. 825; In re Leslie E. Donley, d/b/a/ 
Hillside Dairy, 22 Agriculture Decisions 449 (1963) ; In re Maquo- 
keta Valley Co-op. Creamery, 27 Agriculture Decisions 179, 186 
(1968). Cf., e.g., Federal Crop Insurance Corp. v. Merrill, 332 
U.S. 380, 382-386; United States v. Steward, 311 U.S. 60, 70. 


The petitioner relies on the fact that none of the producers 
involved in this case complained to the Market Administrator 
with respect to the hauling deductions at issue. However, the 
producers have no more power than the prior Market Adminis- 
trator to estop the present Market Administrator from following 
the provisions of the Order. As we shall show, the producers 
cannot waive their rights under the regulatory program. More- 
over, their failure to complain gives rise to no inference that 
they thought the deduction was valid under the Order or that 
they thought the 50¢ charge was appropriate for the direct hauls 
from their farms to the Cheese Factory. The producers had two 
other motives for failing to complain which would negate any 
inference that they thought the charge was valid or appropriate. 


First, it would have been the height of ingratitude for the 
producers to have complained about the hauling charge received 
by the Gossners. It was the Gossners who arranged the deal 
whereby the producers, who previously had been receiving the 
manufacturing price for their milk, were able to sell their milk 
to the petitioner thereby obtaining the uniform blended price 
provided for by the Order, which was about $1.25 per hundred- 
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weight higher.* The record does not reveal the exact extent of 
the financial benefit to the Cache Valley producers from this deal, 
but it was easily in excess of $100,000.5 Hence it would have 
demonstrated great ingratitude to complain about an excess haul- 
ing charge, of about one-tenth that amount, received by the 
Gossners. 


Second, the petitioner received milk from time to time in 
excess of the amount that it could handle under the Order, and 
the petitioner had to drop certain producers during such times. 
During such times, the producers who were dropped received only 
the manufacturing price for their milk. The producers may well 
have feared that if they complained about the hauling arrange- 
ment, they might have been the ones dropped by the petitioner 
(since the entire arrangement was highly profitable to the peti- 
tioner, as we shall show). 


The purpose of the present proceeding is to determine whether 
the obligations imposed under the Order are “in accordance with 
law” (7 U.S.C. 608c(15) (A)). The inquiry does not encompass 
questions of possibility, desirability, or the evaluation of the 
effectiveness of economic and marketing regulations promulgated 
pursuant to the Act. Willow Farms Dairy, Inc. v. Freeman, 374 
U.S. 832; United States v. Mills, 315 F.2d 828 (C. A. 4), certi- 
orari denied, 375 U.S. 819. The petitioner has the burden of 
proving that the obligations imposed upon petitioner by the 


4The exact price paid during this period for manufacturing milk not under the 
Order is not shown by the record, but it is reasonable to infer that the price paid by 
Gossner Cheese Factory to the petitioner for milk of other producers diverted or resold 
(25¢ over the Class III price) was about the fair market value of the milk. This 
inference is supported by the fact that when the Order was initially established, the 
price of the lowest Class milk under the Order (then Class II) was fixed “at a level 
which reflects the value of manufacturing grade milk’ (24 F.R. 7207), but by 1971, 
the lowest class (then Class III) had fallen somewhat below the value of manufacturing 
milk (36 F.R. 11105-11106). The Class III, or manufacturing, price under the Order 
during the relevant period was about $1.50 less per hundredweight than the uniform 
price paid under the Order (Resp. Ex. L). Hence (leaving aside hauling charges) the 
producers received about $1.50 over the Class III price by virtue of being under the 
Order, whereas they would have received only about 25¢ over the Class III price if they 
had not been under the Order. 


5 The record does not show the exact quantity of milk received by the petitioner 
from the Cache Valley producers. However, during a portion of the period involved 
in this case, from December 1967 to June 1969, the petitioner received or diverted 
77,501 hundredweight of milk from the Cache Valley producers (Resp. Ex. S, Columns 
1 and 8). Multiplying this amount by the additional $1.25 per hundredweight received 
by the producers by being under the Order results in $96,876.25 received by the pro- 
ducers in excess of the amount they would have received for manufacturing milk not 
under the Order. This is a rough approximation which covers only part of the period 
involved in this case, and, therefore, it is reasonable to infer that the producers 
actually benefitted by over $100,000 from the action of the Gossners in originating 
this arrangement with the petitioner. 
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Market Administrator were “not in accordance with law.” Bor- 
den’s v. Baldwin, 293 U.S. 194, 209; United States v. Rock Royal 
Co-op., Inc., 307 U.S. 533, 567; Bailey Farm Dairy Company v. 
Jones, 61 F. Supp. 209 (E.D. Mo.), affirmed, 187 F.2d 87 (C. A. 
8); Wawa Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. 
Pa.), affirmed, 149 F.2d 860 (C. A. 3). The petitioner has failed 
to sustain that burden, and, therefore, the petition should be 
dismissed. 


Although no further discussion is necessary in this proceeding, 
it seems appropriate to discuss several additional matters. 


I do not view the Market Administrator’s determination as one 
involving a harsh, inequitable result. Rather, I infer from all 
of the evidence in this case that the petitioner and the Gossners, 
who hauled the milk and operated the Gossner Cheese Factory, 
were involved in a scheme to deprive the Cache Valley producers 
of the uniform minimum price guaranteed under the regulatory 
program.®* In order to understand the basis for this inference, 
one must understand fully the regulatory program, the economic 
situation involving the Cache Valley producers, and the precise 
mechanics of the relevant financial transactions. 


In order to clarify the matter, I will set forth a number of 
examples based on the circumstances of this case. All prices in 
the examples will relate to prices per hundredweight, but for 
convenience, the phrase “per hundredweight” will be omitted. 
For the purposes of this illustration, we will take the prices in 
effect in January 1967, when the Class III price was $3.73 per 
hundredweight and the uniform minimum price required to be 
paid under the Order to producers was $5.29 per hundredweight, 
or $1.56 more (Resp. Ex. L, p. 1). This is a representative ex- 
ample because during the 19-month period involved, the uniform 
price averaged about $1.50 more than the Class III price. 


If the Cache Valley producers had not entered into the arange- 
ment with the petitioner, they would have been paid $3.73 for 
their milk by the Gossner Cheese Factory, or perhaps an addi- 
tional 25¢, 7.e., $3.98 (see footnote 4, supra p. 24). 


As a result of the arrangement with the petitioner, the peti- 
tioner paid the producers $5.29 for their milk, and deducted a 


5a The petitioner argues in its Exceptions to the Tentative Decision, p. 1, that this 
conclusion was not previously argued by the respondent. But the respondent's brief, 
pp. 13-18, and Exceptions to Recommended Decision, pp. 1-5, 7a, makes the same point, 
albeit not stated so bluntly. 
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50¢ hauling charge, paid to the Gossners, leaving the producers { 

with $4.79. Hence even after paying the 50¢ hauling charge, the c 
producers had 81¢ more than they would have had in the absence 

of the arrangement with the petitioner. ‘ 

Since the milk was used for manufacturing cheese, the peti- r 

tioner received from the Market Administrator $1.56, the dif- y 

ference between the Class III price ($3.73) and the uniform price t 

($5.29). Hence the cost of the milk to the petitioner was the t 

Class III price, or $3.73. a 

The Gossner Cheese Factory then paid the petitioner the Class t 
III price ($3.73) for the milk, plus an additional amount which 

varied depending upon whether the milk was from the Gossner C 

Farms or from one of the other Cache Valley producers. The f 

additional amount was 25¢ for the milk of the other Cache Valley t 

producers, or a total price paid by the Gossner Cheese Factory to h 

petitioner of $3.98. But if the milk was from Gossner Farms, C 

the additional amount paid by the Gossner Cheese Factory to the T 

petitioner was half the difference between the Class III price 2 

($3.73) and the uniform minimum price under the Order ($5.29), 1 
or 78¢ ($1.56 — 2). So the price paid to the petitioner by the 
Gossner Cheese Factory for milk of the Gossner Farms was the 

Class III price ($3.73), plus 78¢, or $4.51. In other words, the os 

Gossners paid the petitioner $3.98 for milk of other producers th 

and $4.51 for their own milk. Since the milk of Gossner Farms ch 
was identical to the milk of the other producers, was produced 
in the same area, hauled to the same location, and used for the 
same purpose, it must be inferred that the additional 53¢ on the 
Gossner Farms milk was a “kickback” to the petitioner. The 

petitioner, in its Exceptions to the Tentative Decision, makes no 

effort to explain why the Gossners paid the petitioner 53¢ more - 
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for the Gossner Farms milk than the milk of the other pro- 
ducers.*®* 


The record does not reveal the exact quantity of milk from 
the Gossner Farms involved in this case, but during part of the 
relevant period, 7.e., February 1968-June 1969, 11,924 hundred- 
weight of milk from Gossner Farms was diverted by the peti- 
tioner to the Gossner Cheese Factory (Resp. Ex. B). An addi- 
tional 58¢ per hundredweight on this volume of milk would 
amount to $6,319.72. Hence the kickbacks from the Gossners to 
the petitioner were substantial.’ 


The petitioner also received a substantial “kickback” from the 
Gossners by virtue of the free trucking on all of the milk hauled 
from the petitioner’s plant to the Gossner Cheese Factory, a dis- 
tance of approximately 100 miles. The Gossners hauled 55,144 
hundredweight of milk from the petitioner’s plant to the Gossner 
Cheese Factory (Resp. Ex. S) without charge to the petitioner. 
The value of this hauling service was $12,131.68, computed at 
22¢ per hundredweight, which is the average cost of hauling milk 
100 miles in the western region (Resp. Ex. K, p. 9, table 7). 


6a The petitioner seems to imply in its Exceptions to the Tentative Decision, p. 14, 
that it was being substantially underpaid by the Gossners for all of the milk pur- 
chased from petitioner, stating: 

The Gossners did pay Petitioner $3.98 for milk of other producers and $4.51 
for the milk that Gossner farms produced, except during the year in which 
the figure of 25¢ was cut to 15¢. The market price of milk to Gossner from 
the cooperative was in the $5.00 bracket. Gossner paid Heber Valley less 
than the cooperatives. 

There are several basic errors in this implication. First, the prices of $3.98 and 
$4.51 were taken from the example in the Tentative Decision, supra, pp. 26-28. Those 
prices are based on the Order prices in effect in January 1967. The $5.00 price paid 
to the cooperatives relates to 1970 (Tr. 298-299), when the Order prices were sub- 
stantially higher than in 1967 (Resp. Ex. L). The petitioner’s comparison, therefore, 
grossly distorts the extent of the higher prices paid by the Gossners to the coopera- 
tives. Second, the Secretary’s decision, dated June 3, 1971, as to Class prices under 
the Order shows that during 1970, the value of manufacturing milk was about 29¢ 
more than the Order’s Class III price (36 F.R. 11104, 11105-6), which is about what 
Gossner was paying the petitioner for the milk of other producers. Moreover, when 
Mr. Edwin Gossner, Sr., was asked about the higher prices paid to the cooperatives, 
he explained that the conditions of purchase from the cooperatives were not the same 
as from the petitioners since the Gossners were not compelled to handle the surplus 
milk of the cooperatives (Tr. 299). The Gossners took the cooperatives’ milk only 
when they needed it but took the petitioner’s milk whether it was needed or not 
(Tr. 299). Hence a somewhat higher price to the cooperatives could be expected 
under normal supply and demand considerations. 

7This does not take into account the extra price paid on any milk from Gossner 
Farms that might have been shipped to the petitioner’s plant and then hauled back 
to the Gossner Cheese Factory. The record shows that 55,144 hundredweight of milk 
was backhauled in this manner (Resp. Ex. 8S), but it does not show how much of such 
milk, if any, was from the Gossner Farms. 
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Hence this is an additional $12,131.68 “kickback” to the peti- 
tioner.® 


I am not unmindful of the fact that the Hearing Examiner 
found that petitioner “received no ‘kickback’ ” from the Gossners 
(Recommended Decision, p. 15), and I give great weight to the 
findings by the Hearing Examiners who have the advantage of 
seeing and hearing the witnesses testify (see, e.g., In re Sy B. 
Gaiber & Co., 31 Agriculture Decisions 474, 498 (1972); In re 
Louis Romoff, 31 Agriculture Decisions 158, 172 (1972); In re 
Cardwell Dishmon, 31 Agriculture Decisions ...... (filed August 
18, 1972) ). 


Nonetheless, the admitted facts as to the free trucking and the 
additional payment on the milk of Gossner Farms compel me to 
reach a contrary conclusion (see, e.g., F.C.C. v. Allentown Broad- 
casting Co., 349 U.S. 358, 364-365; Universal Camera Corp. v. 
Labor Bd., 340 U.S. 474, 492-497; Radio Comm’n v. Nelson Bros. 
Co., 289 U.S. 266, 285-286; OKC Corp. v. F.T.C., 455 F.2d 1159, 
1162-1163 (C. A. 10); Davis Administrative Law Treatise (1958 
and Pocket Part), § 10.04)). 


In addition to the “kickbacks” from the Gossners, the petitioner 
also made large profits on the milk of the Cache Valley producers 
resold or diverted to the Gossners. Over and above the “kick- 
backs,” the petitioner received from the Gossners a markup of 
25¢ %* over the petitioner’s cost (the Class III price) on almost 
10 million pounds of milk. No question is raised in this proceed- 
ing as to the propriety of such profits. 


With respect to the hauling charge at issue in this proceeding, 
the Market Administrator determined that a charge of 22¢ was 
reasonable, and that the 50¢ charge imposed was not a proper 
deduction. 


The record contains a great deal of conflicting evidence as to 
what a fair hauling rate would be for hauling milk directly from 
the Cache Valley farms to the Gossner Cheese Factory. But the 
best evidence is the rate established by the Gossners for hauling 


8The 50¢ hauling charge paid by the producers cannot be regarded as paying for 
this hauling from the petitioner's plant to the Gossner Cheese Factory. The pro 
ducer’s transportation obligation ended when the milk reached the plant (see In re 
Bay State Ice Cream Company, 23 Agriculture Decisions 1043, 1053). Hence this free 
hauling was entirely for the petitioner—not for the Cache Valley producers. 


8a The markup was about 78¢ on the milk produced by Gossner Farms, see, supre, 
pp. 26-28. 
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such milk from the same farms to their Cheese Factory not in- 
volving the arrangement with the petitioner. That rate was estab- 
lished by the Gossners at 20 to 22¢ per hundredweight. When 
the Gossners charged 2!4 times as much to make the same haul 
from the same farms to the same Cheese Factory when the peti- 
tioner was involved in the transaction, it is clear that the 50¢ 
rate was grossly excessive. 


In view of the close business relationship between the petitioner 
and the Gossners and the large “kickbacks” from the Gossners 
to the petitioner, including the free trucking and the extra price 
paid for the milk of Gossner Farms, I infer that the grossly 
excessive hauling charge was a deliberate scheme or strategem 
employed to take from the producers part of the uniform price 
guaranteed to them by the Order. The petitioner shared directly 
in the fruits of this excessive hauling charge. 


Ample precedent for inferring an arrangement between the 
petitioner and the Gossners to deprive the producers of the uni- 
form minimum price guaranteed by the Order is found in the 
decisions relating to conspiracies. Seldom is there any direct 
evidence of a conspiracy; it ordinarily is inferred from the things 
actually done. (See e.g., Theatre Enterprises v. Paramount, 346 
U.S. 537, 540-541; Kiefer-Stewart Co. v. Seagram & Sons, 340 
U.S. 211, 213-214; Federal Trade Comm’n v. Cement Institute, 
333 U.S. 683, 716, fn. 17; United States v. Paramount Pictures, 
334 U.S. 131, 142; United States v. Gypsum Co., 333 U.S. 364, 
393-399; American Tobacco Co. v. United States, 328 U.S. 781, 
809; United States v. Bausch & Lomb Co., 321 U.S. 707, 723; 
United States v. Masonite Corp., 316 U.S. 265, 275; Glassner v. 
United States, 315 U.S. 60, 80; Interstate Circuit v. United States, 
306 U.S. 208, 226-227; Poliafico v. United States, 237 F.2d 97, 
104 (C. A. 6), certiorari denied, 352 U.S. 1025; National Lead 
Co. v. Federal Trade Com’n, 227 F.2d 825, 832-833 (C. A. 7), 
reversed on other grounds, 352 U.S. 419; United States v. Iacullo, 
226 F.2d 788, 794 (C. A. 7), certiorari denied, 350 U.S. 966; 
United States v. Morris, 225 F.2d 91, 92 (C. A. 7), certiorari 
denied, 350 U.S. 901; Milgram v. Loew’s, Inc., 192 F.2d 579, 583 
(C. A. 3), certiorari denied, 343 U.S. 929; United States v. Crowe, 
188 F.2d 209, 212 (C. A. 7); United States v. Nelson, 185 F.2d 
758, 759 (C. A. 7); Bond Crown & Cork Co. v. Federal Trade 
Com’n, 176 F.2d 974, 979 (C. A. 4); Triangle Conduit & Cable 
Co. v. Federal Trade Com’n, 168 F.2d 175, 180 (C. A. 7), affirmed 
by an equally divided Court, 336 U.S. 956; Allied Paper Mills v. 
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Federal Trade Com’n, 168 F.2d 600, 607 (C. A. 7), certiorari t 
denied, 336 U.S. 918; Fort Howard Paper Co. v. Federal Trade 
Com’n 156 F.2d 899, 905-907 (C. A. 7), certiorari denied, 329 ’ 
U.S. 795; United States Maltsters Ass’n v. Federal Trade Com’n, 

152 F.2d 161, 164-165 (C. A. 7); Milk and Ice Cream Can In- 
stitute v. Federal Trade Com’n, 152 F.2d 478, 480 (C. A. 7); 
Bigelow v. RKO Radio Pictures, 150 F.2d 877, 882 (C. A. 7), 
reversed on other grounds, 327 U.S. 251; Phelps Dodge Refining 

Corp. v. Federal Trade Com’n, 189 F.2d 393, 396 (C. A. 2); 
United States v. Gordon, 1388 F.2d 174, 176 (C. A. 7), certiorari 
denied, 320 U.S. 798; United States v. Manton, 107 F.2d 834, 839 

(C. A. 2), certiorari denied, 309 U.S. 664; Allen v. United States, 

4 F.2d 688, 691 (C. A. 7)). 


Under the circumstances of this case, that portion of the haul- 
ing charge in excess of the normal rate of 22¢ would have been 
improper even if the producers had signed written authorizations 
for a 50¢ hauling charge on movements from their farms directly 
to the Gossner Cheese Factory. The Order provides that only 
“proper” deductions authorized in writing may be made. A de- 
duction employed as a strategem to defeat the statutory goal of 
uniform minimum prices is not a “proper” deduction. Hence the 
Market Administrator’s disallowance of 28¢ of the hauling charge 
would have been “in accordance with law” even if the written 
authorizations had applied to the hauls from the farms to the 
Gossner Cheese Factory. 


—" 


qao Od ae eB 


_ 


It has been held in a number of cases that the uniform mini- 
mum price required by the Order must be paid to the producers, 
and that any device which results in the producers receiving less 
than the uniform price is unlawful, even if authorized by the 
producers. United Dairies, Inc. v. Freeman, 271 F. Supp. 779 
(D. Colo.) ; In re Bay State Ice Cream Company, 23 Agriculture 
Decisions 1043; In re Franklin Cooperative Creamery Ass’n, Ine., 
10 Agriculture Decisions 1165; In re Henshaw, 1 Agriculture 
Decisions 721. 


In United Dairies, Inc. v. Freeman, 271 F. Supp. 779 (D. Colo.), 
the Court affirmed an order of the Judicial Officer (In re United 
Dairies, Inc., 25 Agriculture Decisions 1) invalidating a deduc- 
tion from the uniform minimum price authorized by producers. 
In that case, a cooperative managed by Edwin Gossner (the same 
individual involved in the present case) required producers to 
purchase stock in a subsidiary corporation in direct proportion 
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to the amount of the producer’s milk handled by the cooperative. 
Je Payments for the stock were deducted from the milk payments. 
19 The Court held: 


n, The judicial officer properly found that irrespective of the 
n- form of the payments [for stock], the effect was still that 
); the producers were receiving an amount for their products 
); which was below the minimum prescribed by the order of 
ug November 1, 1961. The consent of the producers does not 
); vitiate the impropriety of the deductions. Although such 
ri an assignment is a contract, nevertheless it is subject to the 
39 provisions of the marketing order. 

28, 


In In re Bay State Ice Cream Company, 23 Agriculture Deci- 
sions 10438, the producers authorized in writing a deduction of 
20¢ per hundredweight from their milk checks because they were 
en advised that, without this deduction, the Bay State Ice Cream 
ns Company would have to go out of business, and the producers 


tly would not have as favorable an outlet for their milk. The Judicial 
ily Officer held that the deduction was not proper and, therefore, was 
Je- unlawful. Since the basis for the holding there is directly rele- 
of vant here, it will be set forth in extenso (23 Agriculture Decisions 
the 1048, 1051-1055) : 

ge 

Section 8c(5) of the act (7 U.S.C. 608c(5)) authorizes, in 
the an order issued pursuant thereto, a requirement for the pay- 


ment of minimum prices by handlers for each use classifica- 
tion of milk received from producers. Such requirement is in 


ni- keeping with and is, in fact, the “immediate object of the Act.” 
a Stark v. Wickard, 321 U.S. 288, 291 (1944). Further, it is 


apparent from a reading of the enabling provisions of section 
the 8c(5) that the minimum prices to be established in an order 


179 issued thereunder are to be uniform as to all handlers, sub- 
ure ject to adjustments not here pertinent. Section 8c(5) (A) 
Ne., states so specifically while section 8c(5)(C) requires this 
ure result by providing for a method for making adjustments 

in payments by handlers “to the end that the total sums paid 
0.), by each handler shall equal the value of the milk purchased 
sted by him” at the minimum prices established in the order 
ue. (emphasis supplied). In addition, section 8c(5) (B) (ii) pro- 
ors. vides for “the payment to all producers and associations of 
ee producers delivering milk to all handlers of uniform prices 
s to for all milk so delivered, irrespective of the uses made of such 
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milk by the individual handler to whom it is delivered,” sub- 
ject to adjustments not here pertinent (emphasis supplied). 


The Greater Boston, Massachusetts, order is in accord with 
these statutory mandates or authorizations by establishing 
and requiring the payment of uniform minimum prices by 
handlers to producers for milk received by them from pro- 
ducers. (See sections 1001.50, 1001.51, 1001.52, 1001.60 and 
1001.61) The order contains a scheme whereby each handler 
pays for milk subject to regulation under the order at mini- 
mum class values or prices, differing according to the use 
he makes of such milk, while producers receive a uniform or 
blend price based upon the total value of all milk used by 
all handlers under the order. Each handler pays his own 
producers at the uniform price and then, through adjust- 
ments with the producer-settlement fund kept by the market 
administrator, brings the total he has paid to producers up 
to (by paying into the producer-settlement fund) or down 
to (by receiving money from such fund) the total he is re- 
quired to pay at class prices. In effect, a handler receives 
from the producer-settlement fund the amount by which the 
value of his milk at the class prices is less than the value at 
the blend price and pays into the producer-settlement fund 
the amount by which the value of his milk at the class prices 
exceeds the value at the blend price. 


Section 1001.66(a) of the order, inferentially at least, rec- 
ognizes “properly chargeable” deductions from the basic 
order blend price to be paid to producers. The record herein 
indicates that such deductions, however, merely represent 
either an accommodation to the producer or the legitimate 
cost of services rendered by the handler to the producer in 
connection with the production or transportation of the pro- 
ducer’s milk to the handler’s plant. For example, in the first 
category are assignments of funds owing from the handler 
to the producer to creditors of the producer. Instead of pay- 
ing the producer the blend price with the producer then pay- 
ing his creditors, the handler as an accommodation to the 
producer and as his agent pays part of his obligation to the 
producer to third party creditors. Of course, the amount of 
any assignment made by a producer together with the sum 
paid directly to the producer must at least equal the order 
blend price. The second type of “properly chargeable” deduc- 
tion constitutes funds for services performed or paid for by 
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the handler on behalf of the producer such as, for example, 
the cost of transporting the producer’s milk from the farm to 
the plant, the rental of milk cans owned by the handler, the 
installation of equipment on the farm, etc. The price paid to 
the producer is the value of his milk f.o.b. the handler’s plant 
and it is the producer’s obligation to either transport his 
milk there or pay for this service. Thus reimbursement for 
such services is clearly properly chargeable to the producer. 
It is readily seen, then, that the established, authorized deduc- 
tions under section 1001.66(a) of the order do not result in 
an actual reduction from the blend price and that such sec- 
tion merely recognizes the debtor status of a producer in the 
circumstances discussed above. 


An examination of deductions which are the subject of the 
controversy herein discloses that they are not in the nature 
of reimbursements for services performed on behalf of pro- 
ducers in connection with the production and delivery of milk 
or assignments for the benefit of creditors. Rather, such 
deductions were charges or “contributions” imposed upon 
producers for the sole alleged purpose of keeping petitioner’s 
plants in operation. Such purpose is purely a handler func- 
tion. Of course, the deductions involved herein do not merely 
represent the debt of a producer, result in the actual payment 
of less than minimum prices to producers delivering milk to 
petitioner and destroy uniformity of cost among handlers. 
Petitioner contends, however, that the right of a producer 
to receive the minimum price for milk is a private property 
right which may be waived by the producer. In other words, 
petitioner alleges that neither the act nor Order No. 1, as 
amended, prohibits the 20-cent per hundredweight deduction 
from petitioner’s payments to the producers delivering milk 
to its Chelsea and Bradford, Vermont, plants during March, 
April and the first half of May 1962. 


We see no merit to petitioner’s contention for several 
reasons. The producer’s right to the market blend price and 
the handler’s obligation to pay the value of his milk as de- 
termined by the order minimum prices do not arise by virtue 
of the common law or contract but are solely creatures of 
the order. Cf. e.g., Wood v. Meier, 218 F.2d 419 (5th Cir. 
1955). An order issued pursuant to the act-has the force and 
effect of law (see, e.g., Dairymen’s League Cooperative 
Ass’n, Inc. v. Brannan, 173 F.2d 57 (2d Cir. 1949)) and the 
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handler’s obligation stated above may only be avoided, 
modified, abridged or circumvented at his peril. See sections 
8a(6) and 8c(14) of the act (7 U.S.C. 608a(6) and 608c- 
(14)). Conversely, the beneficiaries of the minimum price 
provisions of the order may not waive such right. Brooklyn 
Savings Bank v. O’Neil, 324 U.S. 697 (1945) and cases cited 
therein; Wirtz v. Leonard, 317 F.2d 768, 769 (5th Cir. 1963) ; 
United States v. Morley Const. Co., 98 F.2d 781, 788 (2d 
Cir. 1938). 


Moreover, petitioner overlooks the “rights” of others in 
addition to producers. The act and the order issued pursuant 
thereto prescribe wniform pricing among competing handlers. 
The congressional policy of uniformity of pricing as ex- 
pressed in sections 8c(5)(A), (B) and (C) of the act is 
applicable to all handlers subject thereto unless expressly 
exempted by the provisions of the act. A handler is not to 
be allowed to gain a competitive advantage by virtue of a 
disregard of the minimum uniform pricing provisions of an 
order.: Cf. Brooklyn Savings Bank v. O’Neil, supra, at p. 
710; Midstate Horticultural Co., Inc. v. Pennsylvania Rail- 
road Co., 320 U.S. 356, 361 (1948). Also, the statutory re- 
quirement of uniformity of pricing is a complete answer to 
petitioner’s contention, in effect, that the alleged statutory 
silence with respect to the payment of less than minimum 
prices to producers is an indication that such payment is not 
prohibited. It would seem by reason thereof, that is, the 
requirement of uniformity, that the converse is the case, 
especially as section 8c(5) of the act provides that milk 
orders “shall contain one or more of the following terms and 
conditions, and . . . no others.” (Emphasis supplied.) In 
short, we do not agree that the statute is silent in this regard. 


In addition, to allow a waiver of the minimum price re- 
quirements of the order by agreement of the handler and 
producer would nullify the purposes of the act. Cf. Brooklyn 
Savings Bank v. O’Neil, supra, at p. 707. Section 2(1) there- 
of (7 U.S.C. 602(1)) declares it to be the policy of the act 
to establish and maintain such orderly marketing conditions 
for agricultural commodities in interstate commerce as would 
establish parity prices, and section 8c(18) (7 U.S.C. 608c- 


om mie ne et a FD 


1 Petitioner admits that its alleged economic difficulties were not affected by any 
special circumstances and were not different from that of all other competing proprietary c 
handlers. 
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(18) ) modifies this to provide for the prices therein described. 
Thus, it is the statutory policy, in part, to establish and main- 
tain an orderly market to bring about and maintain the 
statutory price level. In re Hygeia Dairy Company, 19 A.D. 
257 (1960), aff’d, 5th Cir. Jan. 10, 1964; In re Copiah 
Guernsey Dairy Cooperative, Inc., 16 A.D. 1193 (1957); In 
re Beatrice Foods Co., 15 A.D. 767 (1956), aff’d, N.D. Okla. 
Feb. 25, 1957; In re Terrace Park Dairy, 12 A.D. 18 
(1953). See Heinemann Creameries, Inc. and Kewaskum 
Dairy Company v. Benson (E.D. Wis. Oct. 30, 1953). See 
also United Milk Producers of New Jersey v. Benson, 229 
F.2d 765 (D.C. Cir. 1955), cert. denied, 350 U.S. 1015 (1956). 
Petitioner would hasten a return to the chaos which led to 
the enactment of the statute. See, e.g., United States v. Rock 
Royal Cooperatives, Inc., 307 U.S. 5383 (1939); Baldwin v. 
Seelig, 294 U.S. 499 (1935) ; Nebbia v. New York, 291 US. 
502 (1934). To permit each handler to pay a different price 
for his milk or to pay a different price to each of his pro- 
ducers is the antithesis of orderly marketing and would 
result in the destruction of the statutory purpose. 

As stated above, “The immediate object of the Act is to 
fix minimum prices for the sale of milk by producers to 
handlers.” Stark v. Wickard, supra, at p. 291 (emphasis sup- 
plied). Petitioner would reduce the irreducible. This it may 
not do. It is concluded that the deductions involved herein 
patently were not “properly chargeable” to producers pur- 
suant to section 1001.66(a) and were in direct conflict with 
the provisions of section 8c(5) of the act. The market ad- 
ministrator’s disallowance of such deductions and the under- 
payment notices resulting therefrom were clearly “in accord- 
ance with law.” Cf. In re Henshaw, 1 A.D. 721 (1942) ; In re 
Franklin Cooperative Creamery Association, Inc., 10 A.D. 
1165 (1951). 


In the present case, the deductions were in reality, part of a 
scheme to deprive the producers of the uniform minimum price 
guaranteed by the Order. As we have shown, the producers can- 
not waive their right to receive such a uniform minimum price. 
Hence the petition would have to be dismissed in this case even 
if there were in existence written authorizations with respect to 
the haul from the farms to the Gossner Cheese Factory. 
any The petitioner argues in its Exceptions to the Tentative De- 
tary cision, pp. 4-5, that there was nothing “mandatory” in the ar- 
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rangement between the producers and the Gossners, “that is to t 
say, that the producers, or any of them, were at liberty to haul I 
milk themselves or to enter into a contract for hauling with some 1 
entity other than Dairy Distributors.” But as shown above, pp. d 
33-38, the producers cannot waive their rights to the uniform if 
minimum price guaranteed by the statute. Also, as shown above, d 
pp. 23-24, the producers would not have been inclined to complain C 
about the hauling arrangement because, as a result of the arrange- 
ment worked out by the Gossners with the petitioner, the pro- 
ducers received substantially higher prices than they otherwise 
would have received for their milk notwithstanding the 50¢ haul- 
ing charge. 


p 
The petitioner refers in its Exceptions to the Tentative De- d 
cision, pp. 5-6, to the great benefit it conferred on the Cache h 
Valley producers by bringing these producers who were not E 
members of the “cooperatives which control 95% of the milk in Is 
their marketing order area” under the terms of the Order. The t 
petitioner argues that the “Cache Valley producers should not be t 
relegated to Second Class or ‘cheese’ producers.” But it is the Pp 
petitioner and the Gossners who are relegating the Cache Valley o! 
producers to “Second Class” producers under the Order. Once 
having worked out the arrangement which enabled the Cache . 
Valley producers to come under the Order, the petitioner and the e 
Gossners were not allowed, under the statute, to take a small th 
cut of the benefits conferred on these producers. The producers d 
were entitled to all of the benefits of the Order, and they could 1 
not be relegated to Second Class status by giving up part of E 
these benefits—voluntarily or otherwise—to the persons who 
made the benefits possible. 


Since this case involves a scheme to deprive producers of the 
minimum price guaranteed by the Act, no issue of due process ” 
is raised by the Market Administrator’s disallowance of that 7” 
portion of the deduction in excess of the normal (22¢) hauling o 
rate. 


The provisions of the Order permitting only “proper” deduc- 
tions must be read in the light of the statutory program designed 
to provide uniform minimum prices to producers. Certainly any 
device that thwarts the statutory goal is not a proper deduction. 
If the Market Administrator ever attempts to disallow a deduc- 
tion, authorized in writing, which is not part of a scheme to de- 
prive producers of the uniform minimum price guaranteed by 
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the Order, it will be time enough to consider some of the due 
process issues raised by the Hearing Examiner. However, no 
issue need be decided in this case as to whether the hauling de- 
ductions were “proper” deductions because we would reach that 
issue only if the producers had authorized in writing hauling 
deductions of 50¢ from the Cache Valley farms to the Gossner 
Cheese Factory. That was not done. The written authorizations, 
required by the Order, applied only to hauls from the farms to 
the petitioner’s plant. 


Perhaps some mention should be made of one of the due process 
issues raised by the petitioner. The petitioner contends that due 
process was lacking because the Market Administrator made a 
determination adverse to the petitioner without any type of a 
hearing or opportunity for the petitioner to be heard (see the 
Exceptions to the Tentative Decision, pp. 13-14). That argument 
is without merit in view of the opportunity given to the petitioner 
to be heard and to know the views of the Market Administrator, 
the Hearing Examiner, and the Judicial Officer in the present 
proceeding instituted by the petitioner under section 8c(15) (A) 
of the Act. 


It is well settled that due process does not generally require 
a hearing “at the initial stage or at any particular point or at 
more than one point in an administrative proceeding so long as 
the requisite hearing is held before the final order becomes 
effective.” Opp Cotton Mills, Inc. v. Administrator, 312 U.S. 126, 
152-53. See, also, Lichter v. United States, 334 U.S. 742, 790-93; 
Ewing v. Mytinger & Casselberry, 339 U.S. 594, 599. 


Specifically, it has been held that due process is satisfied in 
milk marketing cases under the Act by the availability of the 
hearing upon a petition pursuant to 7 U.S.C. 608¢(15) (A), alleg- 
ing that the Market Administrator’s action is not “in accordance 
with law.” In United States v. Ruzicka, 329 U.S. 287, 292, 295, 
the Supreme Court stated: 


The procedure devised by Congress [8c(15) (A)] explicitly 
gave to an aggrieved handler an appropriate opportunity for 
the correction of errors or abuses by the agency charged with 
the intricate business of milk control. In addition, if the 
Secretary fails to make amends called for by law the handler 
may challenge the legality of the Secretary’s ruling in court. 
Handlers are thus assured opportunity to establish claims of 
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grievances while steps for the protection of the industry as 
a whole may go forward. 


* * * 


In * * * [Stark v. Wickard, 321 U.S. 288] it was concluded 
that since Congress had provided no administrative remedy 
for a producer to review the legality of an order against him, 
presumably the courts were not closed to him. But by §8c 
(15) Congress has made precisely such provision for han- 
dlers. As to them the procedural scheme is complete. 


Even though federal courts have tended to expand the scope 
of the right to a hearing in some instances, there is no indication 
that the hearing afforded by section 8c(15) (A) does not, under 
the circumstances presented, fully comply with the Constitutional 
requirements of due process. 


It is recognized that the Supreme Court has recently imposed 
requirements of hearings before government-supplied benefits 
may be terminated. The leading case in this regard is Goldberg 
v. Kelley, 397 U.S. 254, 264, in which the Court made it clear that 
the “crucial factor” was that termination of welfare benefits 
before a hearing “may deprive an eligible recipient of the very 
means by which to live while he waits.” Such a “crucial factor’, 
the Court said, was not present in most other situations, e.g., in 
the case of a blacklisted government contractor, a discharged 
government employee, a taxpayer denied a tax exemption, “or 
virtually anyone else whose governmental entitlements are ended” 
(emphasis added). Ibid.2 Subsequent decisions following Gold- 
berg have recognized this essential distinction. See Jones v. Rob- 
inson, 440 F.2d 249 (C.A. D.C.), and Wright v. Finch, 321 F. 
Supp. 383 (3 Judge Court, D. D.C.). In the present case, there 
is no basis for the view that the handler’s need for a due process 
hearing at the initial stage of the Market Administrator’s deter- 
mination outweighs the desirability for the handler’s rights to 


9See, also, Sniadach vy. Family Finance Corp., 395 U.S. 337, 339-340, invalidating 
the summary garnishment of wages without a hearing because of the “tremendous hard- 
ship” imposed on wage earners, and the absence of any contrary “state or creditor 
interest ;” and Specht v. Patterson, 386 U.S. 605; and Divon v. Alabama State Board 
of Education, 294 F. 2d 150 (C.A. 5), invalidating State action taken without a hearing 
at any stage of the proceedings. These cases are not in point. Nor is Oitizens to 
Preserve Overton Park v. Volpe, 401 U.S. 402, where there were no formal agency 
findings at any stage of the proceeding, and no agency record to enable the Court to 
determine whether the administrative determination was valid. See, also, Hnviron- 
mental Defense Fund, Inc. v. Ruckelshaus, 439 F.2d 584, 596-598 (C.A. D.C.). 
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be preserved only at a later, formal administrative hearing. As 
stated in United States v. Ruzicka, supra, 329 U.S. at 293: 


Promptness of compliance by those subject to the [milk 
regulatory] scheme is the presupposition of Order No. 41. 
Thus, definite monthly deadlines are fixed by the Order for 
every step in the program. In large measure, the success of 
this scheme revolves around a “producers” fund which is 
solvent and to which all contribute in accordance with a 
formula equitably determined and of uniform applicability. 
Failure by handlers to meet their obligations promptly would 


“ threaten the whole scheme. Even temporary defaults by some 
- handlers may work unfairness to others, encourage wider 
ok non-compliance, and engender those subtle forces of doubt 
and distrust which so readily dislocate delicate economic 
arrangements. * * * In the case before us, administrative 
ed proceedings were instituted before the Secretary of Agri- 
its culture and, apparently, are awaiting his action. Presumably 
rg the Secretary of Agriculture will give the respondents the 
iat rights to which Congress said they were entitled. If they are 
fits dissatisfied with his ruling, they may question it in a district 
2 court. 
= In the present case, petitioner had the right to, and availed 
red itself of, a full hearing under section 8c(15) (A) which preserved 
‘or all its due process rights. Brown v. United States, 367 F.2d 907, 
od”? 911 (C. A. 10), certiorari denied, 387 U.S. 917; United States v. 
\ld- Wood, 61 F. Supp. 175, 179 (D. Mass.) ; United States v. Ridge- 
af land Creamery Co., 47 F. Supp. 145, 149 (W.D. Wisc.). 
F. In United States v. Wood, supra, 61 F. Supp. at 179, in holding 
ere 


that the section 8c(15) (A) proceeding satisfies due process, the 
e8S Court stated: 


ter- 

; to The defendant contends that the failure of the [Milk] Market 
Administrator to give him an opportunity to be heard before 
the transfer of the Norway obligation to his account con- 

ating stitutes a denial of due process of law. It is clear that, when 

_— administrative action is taken in an adversary proceeding 

soard without affording adequate notice and opportunity to defend 

oe to interested parties, basic constitutional rights are invaded. 
gency * * * This does not mean that the hearing must invariably 
oho precede the administrative action. Where considerations of 


administrative expediency weigh heavily, and where oppor- 
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tunity for a full and adequate hearing is available within the 
administrative process, no fundamental rights are trans- 
gressed when the hearing follows, rather than precedes, the 
action of the administrative agency. * * * I believe that the 
instant case falls within the authority of these decisions. 


For the foregoing reasons, the relief requested by the petitioner 


must be denied. 
ORDER 
The relief requested by the petitioner is denied and the petition 
is dismissed. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 14,842) 


FOREMOST-MCKESSON, INC. AMA Docket No. M 126-2. In order 
issued November 6, 1972, by Donald A. Campbell, Judicial 
Officer. 





LIST OF DECISIONS REPORTED 
NOVEMBER 1972 


AGRICULTURE DECISIONS 
Page 
Commodity Exchange Act 


ALKOW, ELLIOTT. CEA Docket No. 189. Customer’s 
account—Orders placed in without prior knowledge 
or consent of customer—Net loss to customer— 
Stipulation—Denial of trading privileges ...... ee 


r 


ANpDco, INC. and GLEN H. ANDERSEN. CEA Docket No. 
208. Undersegregation of funds—Stipulation— 
yn Cites Gi id PARR i eee 1356 


Stoor, J. Moronr and M-S CommopiTiEs, INc. CEA 
Docket No. 187. Customers’ funds—Conversion 
and Commingling of—Undersegregation of—Stip- 
ulation—Cease and desist as to M-S Commodities— 
Dismissed as to J. Moroni Stoof .......0.0....0.000.cccececcees 1358 


WALKER & Co. CEA Docket No. 201. Customers’ 
funds — Undersegregation of — Stipulation—Con- 
sent—Cease and desist ....................... Sai hinasse eects eee 


ler 
(No. 14,843) 


In re ELLIOTT ALKOW. CEA Docket No. 189. Decided November 
8, 1972. 


Customer’s account—Orders placed without prior knowledge and consent 
of customer—Net loss to customer—Stipulation—Denial 
of trading privileges 


Where respondent violated the Act as found herein, and the stipulation filed 
by him has been accepted, respondent is denied trading privileges on 
all contract markets for a period of 120 days. 


Richard W. Davis, Jr., for complainant. 
Ira Rubin, New York, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1, 1970), instituted by a com- 
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plaint and notice of hearing issued on May 12, 1972, under sec- 
tion 6(b) and 6(c) of the said Act (7 U.S.C. 9 and 13b). The 
respondent is charged with violating section 4b of the said Act 
(7 U.S.C. 6b). 


No hearing has been held in this proceeding. On October 18, 
1972, the respondent filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)), in which he (1) withdrew 
his answer previously filed by him, (2) admits the facts herein- 
after set forth in paragraphs 1 through 3 of the Findings of Fact, 
(3) consents, for the purposes of this proceeding and for such 
purposes only, to a finding of the remaining facts set forth in the 
Findings of Fact, while neither admitting nor denying such facts 
for any other purpose, and (4) waives the report of the Referee 
and consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The respondent Elliott Alkow, an individual whose address 
is 200 Linwood Avenue, Apartment 21 V, Ft. Lee, New Jersey, 
was at all times material herein employed by Rittenhouse Invest- 
ments, Inc., to handle commodity customer accounts in its Bay- 
onne, New Jersey office. The said firm was at all times material 
herein a registered futures commission merchant under the Com- 
modity Exchange Act, with membership privileges on the Chicago 
Mercantile Exchange and the Citrus Associates of the New York 
Cotton Exchange, Inc., both duly designated contract markets 
under the Commodity Exchange Act. 


2. At. all times material herein, John Wagner maintained a 
commodity futures account at Rittenhouse Investments, Inc., and 
at all such times the respondent personally handled the trading 
in such account. 


3. The futures transactions, hereinafter referred to, relate to 
the purchase and sale of July 1970 frozen concentrated orange 
juice futures contracts on or subject to the rules of the Citrus 
Associates of the New York Cotton Exchange, Inc. Such trans- 
actions could have been used for (a) hedging transactions in 
interstate commerce in orange juice, (b) determining the price 
basis of transactions in interstate commerce in orange juice and 
(c) delivering orange juice sold, shipped or received in interstate 
commerce for the fulfillment of such futures contracts. 


4, Acting without the knowledge or consent of John Wagner, the 
respondent, on the dates specified below, placed July 1970 frozen 
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concentrated orange juice futures contracts in his account at 
Rittenhouse Investments, Inc., as follows: 


Date Purchase Sale 
1970 (No. of contracts) 

April 30 5 

May 6 1 

May 7 5 

May 8 11 

May 11 10 

May 13 10 


Such transactions resulted in a net loss of $7,342.50 to John 
Wagner’s account. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that the respondent has violated section 4b of the 
Commodity Exchange Act (7 U.S.C. 6b). The complainant states 
that the administrative officials of the Commodity Exchange 
Authority have carefully considered the stipulation and the terms 
of the proposed order and they believe that the entry of such an 
order without further proceedings would constitute a satisfactory 
disposition of this case, serve the public interest and effectuate 
the purposes of the Commodity Exchange Act. The complainant, 
therefore, recommends that the stipulation be accepted and the 
proposed order be issued, terminating this proceeding. It is con- 
cluded that the complainant’s recommendation should be adopted. 


ORDER 


1. Effective on the date of service of this order upon him, 
respondent Elliott Alkow shall cease and desist from placing or 
causing to be placed in any customer’s account, any commodity 
futures transactions, without the prior knowledge and consent 
of such customers. 


2. Effective on the thirtieth day after the date this order is 
issued, respondent Elliott Alkow is prohibited from trading in any 
commodity on any contract market subject to the provisions of 
the Commodity Exchange Act for 120 days and all contract 
markets shall deny trading privileges to the respondent for that 
period. Such prohibition and refusal shall apply to all trading 
done and positions held directly by the said respondent, either 
for his own account or as the agent or representative of any other 
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person or firm, and also to all trading done and positions held 
indirectly through persons or firms owned or controlled by the 
said respondent, or otherwise. 


3. A copy of this Decision and Order shall be served on each 
of the parties and on each contract market. 


(No. 14,844) 


In re ANDCO, INC. and GLEN H. ANDERSEN. CEA Docket No. 203. 
Decided November 3, 1972. 


Undersegregation of funds—Stipulation—Cease and desist 


Where respondents violated the Act and regulations as found herein and 
have filed a stipulation herein, respondents are ordered to cease and 
desist from such violations as stated in the Order herein. 


Darrold A. Dandy, for complainant. 
Respondents pro se. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued on October 5, 1972. The respondents 
are charged with violating sections 4d and 4g of the Commodity 
Exchange Act (7 U.S.C. 6d, 6g) and sections 1.20, 1.21, 1.23, 
1.32, and 1.35 of the regulations thereunder (17 CFR 1.20, 1.21, 
1.23, 1.382, and 1.35). 


No hearing has been held in this proceeding. The respondents 
have filed a stipulation under section 0.4(b) of the rules prac- 
tice (17 CFR 0.4(b) ) in which they: 


(1) admit the facts hereinafter set forth in paragraphs 1 
through 3 of the Findings of Fact, 


(2) admit, for the purpose of this proceeding and for such 
purposes only, the facts hereinafter set forth in paragraph 4 
of the Finding of Fact, 
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(3) waive oral hearing on the allegations in the complaint 
and the report of the referee and 


(4) consent to the entry, without further proceedings, of the 
order contained herein. 


FINDINGS OF FACT 


1. Respondent Andco, Inc., an Illinois corporation with its 
place of business at 110 North Franklin Street, Chicago, Illinois, 
was at all times material herein a registered futures commission 
merchant under the Commodity Exchange Act and so engaged in 
business. 


2. Respondent Glenn H. Andersen, whose business address is 
the same as that of the respondent corporation, is now and was 
at all times material herein, Chairman of the Board of Directors 
of respondent Andco, Inc. At all such times Glenn H. Andersen 
had responsibility for the management, direction, and control of 
the corporation. 


3. At all times material herein, respondent Andco, Inc., in the 
regular course of its business as futures commission merchant, 
carried accounts of customers who traded in commodity futures 
on contract markets subject to the provisions of the Commodity 
Exchange Act and the regulations thereunder. Such accounts, the 
trading therein, and the handling and disposition of funds in 
connection therewith, were subject to the provisions of the Act 
and regulations. At all such times, the respondent Andco, Inc., 
had to its credit with banks or other depositories, money and 
securities in varying amounts, held in segregated accounts and 
identified as customers’ funds, representing deposits of margin 
by and trading profits accruing to such customers. 


4. Examination of the records of the respondent corporation by 
the Commodity Exchange Authority disclosed, as shown in the 
tabulation below, (1) that on January 29, 1971, the respondent 
corporation was undersegregated by over $910,000.00 and (2) 
that on January 29, 1971, and April 8, 1971, the daily computa- 
tion and record that was prepared and kept by the respondent to 
meet the requirements of section 1.32 of the regulations under 
the Commodity Exchange Act (17 CFR 1.32) contained errors 
which resulted in gross misstatements of the respondents’ segre- 
gated condition: 
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Respondent’s 
Segregation Record ForCEA Examination 
(Undersecregation) (Undersegregation) 


Date Oversegregation Oversegregation 
January 29, 1971 $393,500.82 ($910,596.82) 
April 8, 1971 $682,248.45 $154,851.34 

ORDER 


Effective upon the date of service of this order upon the re- 
spondents, each of them shall cease and desist from (1) failing 
to treat and deal with customers’ funds as belonging to such 
customers as required by section 4d of the Commodity Exchange 
Act (7 U.S.C. 6d); (2) failing to prepare and maintain (a) an 
accurate record as of the close of the market on each business day 
of the amount of money, securities and property which must be in 
segregated account in order to comply with the requirements of 
section 4d of the Commodity Exchange Act (7 U.S.C. 6d) and the 
regulations thereunder, and (b) such other books and records 
relating to dealing in commodity futures in such form and man- 
ner and for such period as may be required by the Secretary of 
Agriculture; and (3) causing, aiding, counseling, commanding or 
inducing any person to engage in any act or practice from which 
the respondents are directed to cease and desist by this order. 
A copy of this Decision and Order shall be served on each of the 
parties and on each contract market. 


(No. 14,845) 


In re J. MORONI STOOF and M-S COMMODITIES, INc. CEA Docket 
No. 187. Decided November 3, 1972. 


Customers’ funds—Conversion and commingling of—Undersegregation of— 
Stipulation—Cease and desist as to M-S—Dismissed as to Stoof 


Where the stipulation of M-S Commodities, Inc. has been accepted, said 
respondent is ordered to cease and desist from violating the Act and 
regulations as found herein. The proceeding is dismissed as to respond- 
ent J. Moroni Stoof. 


Darrold A. Dandy, for complainant. 


W. Brent Wilcox, Salt Lake City, Utah, for respondent J. Moroni Stoof. 
L. W. Alberts, Chicago, Illinois, for respondent M-S Commodities, Inc. 


Decision by Donald A. Campbell, Judicial Officer 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity Ex- 
change Act (7 U.S.C. Chapter 1), instituted by a complaint and 
notice of hearing issued on November 17, 1971. It is alleged in 
the complaint that respondent J. Moroni Stoof, while co-manager 
of the Salt Lake City, Utah, branch office of respondent M-S Com- 
modities, Inc., converted to his own use funds totaling approxi- 
mately $50,000 which has been received by respondent M-S Com- 
modities, Inc., from its customers to margin their transactions 
in commodities for future delivery, or accrued to such customers 
as the result of such transactions; and that as a result of such 
conversion and the commingling by the respondent corporation 
of the trades and funds pertaining thereto, of respondent Stoof 
with those of ordinary customers of the firm, the respondent 
corporation was under-segregated, that is, the total amount of 
customers’ funds held in segregation was insufficient to pay all 
credits and equities due to such customers. 


On the basis of such allegations, it is charged in the complaint 
that respondent J. Moroni Stoof violated sections 4b and 9 of the 
Commodity Exchange Act (7 U.S.C. 6b and 13), and respondents 
Stoof and M-S Commodities, Inc., violated section 4d of the Act 
and sections 1.20, 1.21, and 1.22 of the regulations thereunder 
(17 CFR 1.20, 1.21, and 1.22). 


No hearing has been held in this proceeding. Respondent M-S 
Commodities, Inc., has filed a stipulation under section 0.4(b) of 
the rules of practice (17 CFR 0.4(b)) in which it (1) withdraws 
its answer previously filed, (2) admits the facts hereinafter set 
forth in paragraphs 1 through 3 of the Findings of Fact, (3) 
admits for the purposes of this proceeding and for such purposes 
only the facts hereinafter set forth in paragraph 4 of the Find- 
ings of Fact, (4) waives the report of the Referee and (5) con- 
sents to the entry of a specified order. 


Respondent J. Moroni Stoof is presently serving a six-year sen- 
tence in federal prison which began in December, 1971. The 
Commodity Exchange Authority does not feel that any useful 
purpose could be served by continuing this proceeding against 
respondent Stoof and recommends that it be dismissed as to him. 
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FINDINGS OF FACT 


1. Respondent J. Moroni Stoof was, during the relevant period 
of this case, co-manager of the Salt Lake City, Utah, branch 
office of respondent M-S Commodities. 


2. Respondent M-S Commodities, Inc., a corporation with its 
principal offices at 110 North Franklin Street, Chicago, Illinois, 
is now, and was at all times material herein, a registered futures 
commission merchant under the Commodity Exchange Act. 


3. At all times herein specified, respondent M-S Commodities, 
Inc., in connection with its business as a futures commission 
merchant, had to its credit with a bank or other depository sums 
of money in varying amounts, held in segregated account and 
identified as customers’ funds. Such funds represented deposits 
by customers to margin their transactions in commodities for 
tuture delivery, or funds accrued to such customers as the result 
of such transactions. 


4. The respondent corporation was under-segregated in the 
amounts of $4,223.70 and $37,448.50 on March 15 and 17, 1971, 
respectively, that is, the total amount of customers’ funds held in 
segregation was insufficient, by the aforesaid sums, to pay all 
credits and equities due to such customers. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondent M-S 
Commodities, Inc., violated section 4d of the Commodity Ex- 
change Act (7 U.S.C. 6d) and sections 1.20, 1.21 and 1.22 of the 
regulations thereunder (17 CFR 1.20, 1.21 and 1.22). The ad- 
ministrative officials of the Commodity Exchange Authority state 
that according to its investigation in this matter, the respondent 
corporation’s undersegregated condition originated in respondent 
Stoof’s conversion of customers’ funds. This was made possible 
by the commingling of trades and funds of respondent Stoof with 
those of ordinary customers of respondent M-S Commodities, Inc. 
In the circumstances, the administrative officials believe that the 
prompt entry of the proposed order, to which the respondent 
M-S Commodities, Inc., has consented, and the dismissal of this 
ease as to the respondent Stoof would constitute a satisfactory 
disposition of this case, serve the public interest and effectuate 
the purposes of the Act. The complainant recommends that the 
stipulation be accepted, the proposed order be issued, and the 
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proceeding be dismissed insofar as it relates to respondent Stoof. 
It is concluded that the complainant’s recommendation should be 
adopted. 


ORDER 


Effective upon the date of service of this order upon the re- 
spondent M-S Commodities, Inc., it shall cease and desist from 
failing to treat and deal with customers’ funds as belonging to 
such customers as required by section 4d of the Commodity Ex- 
change Act (7 U.S.C. 6f) and the regulations thereunder. 


The proceeding is dismissed insofar as it relates to respondent 
J. Moroni Stoof. 


A copy of this Decision and Order shall be served on each of 
the parties. 


(No. 14,846) 


In re WALKER & Co. CEA Docket No. 201. Decided November 3, 
1972. 


Customers’ funds—Undersegregation of—Stipulation—Consent— 
Cease and desist 


Where the stipulation of respondent has been accepted and respondent has 
consented to the issuance of the order herein, the order is issued as set 
forth herein. 


Darrold A. Dandy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
and notice of hearing issued on September 11, 1972, under sec- 
tion 6(c) of the Act (7 U.S.C. 18b). The respondent is charged 
with violating sections 4d and 4g of the Commodity Exchange 
Act (7 U.S.C. 6d, 6g), and sections 1.20, 1.21, 1.22, 1.32 and 1.35 
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of the regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.2, 
1.35). 


No hearing has been held in this proceeding. The respondent 
has filed a stipulation under section 0.4(b) of the rules of practice 
(17 CFR 0.4(b)) in which it (1) admits the facts hereinafter 
set forth in paragraphs 1 and 2 of the Findings of Fact, (2) 
admits, for the purposes of this proceeding and for such purposes 
only, the facts hereinafter set forth in paragraph of the Find- 
ings of Fact, (3) waives hearing and report of the referee, and 
(4) consents to the entry of the order contained herein. 


FINDINGS OF FACT 


1. Respondent Walker & Co., a partnership with offices at 470 
Atlantic Avenue, Boston, Massachusetts, is now, and was at all 
times material herein, a registered futures commission merchant 
under the Commodity Exchange Act. 


2. At all times material herein, the respondent, in the regular 
course of its business as futures commission merchant, carried 
accounts of customers who traded in commodity futures on con- 
tract markets subject to the provisions of the Commodity Ex- 
change Act and the regulations thereunder. Such accounts, the 
trading therein, and the handling and disposition of funds in 
connection therewith, were subject to the provisions of the said 
Act and regulations. At all such times, the respondent had to its 
credit with banks or other depositories, money and securities in 
varying amounts, held in segregated accounts and identified as 
customers’ funds, representing deposits of margin by and trading 
profits accruing to such customers. 


8. Examination of the records of the respondent by the Com- 
modity Exchange Authority disclosed as shown in the tabulation 
below, (1) that during the period from March 31 through May 26, 
1971, the respondent was undersegregated on eight days in 
amounts within the range of $10,524.27 on April 1 to $158,236.56 
on May 26—that is, the total amount of customers’ funds held in 
segregation as described above was insufficient, by the aforesaid 
sums, to pay all credits and equities due to such customers; and 
(2) that on nine days during that period the daily computation 
and record that was prepared and kept by the respondent to meet 
the requirements of section 1.32 of the regulations under the 
Commodity Exchange Act (17 CFR 1.32) contained errors which 
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resulted in gross misstatements of the respondent’s segregated 
condition : 


Respondent’s 
Segregation Record PerCEA Examination 
(Undersegregation) (Undersegregation) 


Date Oversegregation Oversegregation 
March 31 (39,676.42) (11,309.35) 
April 1 (48,871.02) (10,524.27) 
April 26 (53,475.04) (24,782.78) 
April 27 (51,119.99) (22,344.61) 
April 28 (49,870.43) (21,343.84) 
April 29 (174,059.03) (145,545.21) 
May 5 (3,445.64) 23,689.21 
May 25 (197,550.49) (145,493.80) 
May 26 115,874.89 (158,236.54) 

CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as alleged in the complaint, the respondent vio- 
lated sections 4d and 4g of the Commmodity Exchange Act (7 
U.S.C. 6d, 6g), and sections 1.20, 1.21, 1.22, 1.32 and 1.35 of the 
regulations thereunder (17 CFR 1.20, 1.21, 1.22, 1.23, 1.32, 1.35). 
The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered this 
stipulation submitted by the respondent. The administrative offi- 
cials believe that the prompt entry of the proposed order would 
constitute a satisfactory disposition of this case, serve the public 
interest and effectuate the purposes of the Act. The complainant 
recommends, therefore, that the stipulation be accepted and the 
proposed order be issued. It is concluded that the complainant’s 
recommendation should be adopted. 


ORDER 


Effective upon the date of service of this order upon the re- 
spondent Walker & Co., it shall cease and desist from: (1) fail- 
ing to treat and deal with customers’ funds as belonging to such 
customers as required by section 4d of the Commodity Exchange 
Act (7 U.S.C. 6d) ; and (2) failing to prepare and maintain (a) 
an accurate record as of the close of the market on each business 
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day of the amount of money, securities and property which must 
be in segregated account in order to comply with the require- 
ments of section 4d of the Commodity Exchange Act (7 U.S.C. 
6d) and the regulations thereunder, and (b) such other books 
and records relating to dealing in commodity futures in such 
form and manner and for such period as may be required by the 
Secretary of Agriculture. 


A copy of this Decision and Order shall be served on each of 
the parties. 
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(No. 14,847) 


In re GIANT MEAT Co., INC. P&S Docket No. 4684. Decided 
November 14, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violating the Act and regulations by refusing to accept and pay 
for meat and meat food products tendered under the terms of purchase 
agreeement. 


Hugh A. Stowe, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), instituted by complaint filed on September 15, 1972 by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that respond- 
ent has violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On October 12, 1972, respondent filed an answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. (a) Giant Meat Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Vernon, California. 


(b) Respondent is, and at all times material herein was, en- 
gaged in the business of manufacturing meats and meat food 
products for sale and shipment in commerce. 


(c) Respodent is, and at all times material herein was, a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent, in connection with its operations as a packer 
under the Act, on or about the dates and in the transactions set 
forth in paragraph II of the complaint, purchased meat, in com- 
merce, and refused to accept delivery of the meat pursuant to the 
terms of the purchase agreement when delivery was attempted. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has violated section 202(a) of the Act (7 U.S.C. 192(a)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, in commerce, shall cease 
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and desist from refusing to accept delivery of, and to pay for, 
meat and meat food products purchased, in commerce, and ten- 
dered to it under the terms of the purchase agreement. 


The order shall become effective on the first day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,848) 


In re VAN ALSTINE PACKING Co., INC. P&S Docket No. 4656. 
Decided November 15, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
it for violations of the Act and the regulations as found herein. 


Richard S. Wetzler, for complainant. 
Jack D. Born, Lansing, Michigan, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint and notice of hearing filed on May 18, 1972, by the Admin- 
istrator, Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges the following: 
(1) that the respondent, in eight specified transactions, in con- 
nection with its operations as a packer, purchased livestock in 
commerce and failed to render true accounts of such purchases, 
in that the respondent used false weights in computing the pur- 
chase price resulting in underpayments to sellers; (2) that re- 
spondent, in connection with such transactions failed to keep 
accounts and records which fully and correctly disclosed all facts 
relating to such transactions, in that it retained as a part of its 
accounts and records accounts of purchase showing false and in- 
accurate weights; and (3) that respondent, in connection with 
such transactions, purchased livestock in commerce and failed to 
transmit or deliver to the sellers of such livestock or their agents, 
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before the close of the next business day following the purchase 
of the livestock and the determination of the purchase price, the 
full amount of the purchase price. 


On October 12, 1972, the respondent filed an amended answer 
in which the respondent: (1) admits the jurisdictional allega- 
tions of the complaint; (2) neither admits nor denies the re- 
maining allegations; (3) for the purposes of this proceeding, and 
for such purposes only, consents to the issuance of an order con- 
taining findings of fact and conclusions based upon allegations set 
forth in paragraph I of the complaint and seven of the eight 
transactions alleged in paragraphs II and III of the complaint; 
and (4) waives oral hearing and the report referred to in section 
202.16 of the Rules of Practice (9 CFR 202.16) and consents to 
the entry of the order set forth below. 


FINDINGS OF FACT 


1. The respondent is, and at all times mentioned in the com- 
plaint was, a corporation doing business as a packer, as that term 
is defined in the Act, in commerce, and subject to the jurisdiction 
of the Secretary under the Act with respect to all matters covered 
by this order. 


2. The respondent, in connection with its operations as a 
packer, purchased livestock in commerce in seven transactions as 
specified in paragraph II of the complaint and incorporated into 
paragraphs III and IV of the complaint. 


CONCLUSIONS 


Section 202.5(b) of the Rules of Practice Governing Proceed- 
ings under the Act provides as follows: 


§ 202.5 Stipulations and consent orders ... (b) Consent 
order. At any time after the issuance of the moving paper 
and prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which he 
admits at least those facts necessary to the Secretary’s juris- 
diction and agrees that an order may be entered against him. 
Upon a record composed of the complaint and the stipulation 
or agreement consenting to the order, the Secretary may 
enter the order consented to by the respondent, which shall 
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have the same force and effect as an order made after oral 
hearing. 


The facts admitted by the respondent and set forth in the 
Findings of Fact are sufficient to subject it to the jurisdiction of 
the Secretary of Agriculture. 


Inasmuch as the respondent has agreed to a consent disposi- 
tion of this case and complainant has recommended that the order 
consented to by respondent be entered, the order will be entered. 


ORDER 


Respondent, its officers, directors, agents, employees, successors, 
and assigns, directly or through any corporate or other device, in 
connection with respondent’s operations as a packer, shall cease 
and desist from: 


(1) Weighing livestock or carcasses for purposes of pur- 
chase at other than the true and correct weights; 


(2) Issuing accountings on the basis of false and incor- 
rect weights; 


(3) Failing to operate scales owned or controlled by it 
in such a manner as to insure correct weights; and 


(4) Failing to transmit or deliver to sellers of livestock, 
where such livestock has been purchased in commerce for pur- 
poses of slaughter, or to the agents of such sellers, before the 
close of the next business day following the purchase of the live- 
stock and the determination of the purchase price, the full amount 
of the purchase price. 


The respondent shall prepare and keep such accounts, records, 
and memoranda as will fully and correctly disclose all transac- 
tions involved in its business subject to the Act, including among 
other things, accounts of purchase which are complete and correct 
in every detail (weight, grade, price, etc.). 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,849) 


In re FRANKIE WILSON. P&S Docket No. 4685. Decided Novem- 
ber 16, 1972. 


Consent Order—Suspension 


Respondent has consented to the issuance of an order against him to cease 
and desist from violations of the Act and regulations as found herein 
and respondent is suspended as a registrant under the act for 14 days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on September 18, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture, charg- 
ing that respondent violated provisions of the Act and the regula- 
tions issued thereunder (9 CFR 201.1 et seq.), hereinafter re- 
ferred to as the regulations. 


On October 17, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the rules of prac- 
tice and consents to the issuance of a specified order with findings 
of fact and conclusions based upon the allegations of the com- 
plaint. Complainant has recommended that the order consented to 
by respondent be issued. 


FINDINGS OF FACT 


1. (a) Frankie Wilson, hereinafter referred to as the respond- 
ent, is an individual whose address is Box 267, West Somerset, 
Kentucky 42564. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce for his own account; and 
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(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of May 1, 1972 ex- 
ceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $45,933.44 and current assets totaling 
$34,246.00 resulting in an excess of current liabilities over cur- 
rent assets of $11,687.44. 


(b) Respondent’s current liabilities as of June 3, 1972 ex- 
ceeded his current assets. As of said date, respondent had cur- 
rent liabilities totaling $96,552.44 and current assets totaling 
$57,161.21 resulting in an excess of current liabilities over current 
assets of $39,391.23. 


(c) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from May 1, 1972, through 
June 3, 1972, engaged in business as a market agency and dealer, 
in commerce, notwithstanding the fact that during such period 
respondent’s current liabilities exceeded his current assets. 


4. (a) Respondent in connection with his operations as a 
dealer, on or about the dates and in the transactions set forth in 
paragraph IV(a) of the complaint, purchased livestock in com- 
merce, and in purported payment therefor issued checks which 
were returned unpaid by the bank upon which they were drawn 
because respondent did not have sufficient funds on deposit in the 
account upon which such checks were drawn. 


(b) Respondent, on or about the dates and in the transac- 
tions specified in finding of fact IV(a) of the complaint, pur- 
chased livestock in commerce and failed to pay, when due, the full 
amount of the purchase price for such livestock. 


5. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business as a 
dealer under the Act in that respondent failed to keep and main- 
tain (1) a general ledger of accounts showing assets, liabilities, 
and net worth; (2) a cash receipts and disbursements journal; 
(3) a purchase and sales journal; (4) a record of checks issued; 
(5) a livestock inventory; (6) monthly reconciliations of bank 
accounts; (7) sales invoices and accounts of sale; (8) purchase 
invoices; (9) scale tickets; and (10) all documents pertaining to 
assets and liabilities. 
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CONCLUSIONS 


By reason of the facts contained in finding of fact 2 herein, re- 
spondent’s financial condition does not meet the requirements of 
the Act (7 U.S.C. 204). 


By reason of the facts contained in finding of fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act 
(213 (a)). 


By reason of the facts contained in finding of fact 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


By reason of the facts contained in finding of fact 5 herein, 
respondent has wilfully violated section 401 (7 U.S.C. 221) of the 
Act. 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, shall cease and 
desist from: 


1. engaging in busines as a market agency or dealer under 
the Act while his current liabilities exceed his current assets. 


2. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to 
pay such checks; and 


8. failing to pay, when due, the full purchase price for 
livestock purchased in commerce. 


Respondent shall keep accounts, records and memoranda 
which fully and correctly disclose all transactions involved in 
his business as a dealer and market agency under the Act, in- 
cluding (1) a general ledger of accounts showing assets, lia- 
bilities, and net worth; (2) a cash receipts and disburse- 
ments journal; (3) a purchase and sales journal; (4) a 
record of checks issued; (5) a livestock inventory; (6) 
monthly reconciliations of bank accounts; (7) sales invoices 
and accounts of sales; (8) purchase invoices; (9) scale 
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tickets and (10) all documents pertaining to assets and 
liabilities. 

Respondent is suspended as a registrant under the Act for 
a period of 14 days and thereafter until he is no longer in- 
solvent. When respondent demonstrates that he is no longer 
insolvent, a supplemental order will be issued terminating 
this suspension after the expiration of the 14 day period. 


Such order shall have the same force and effect as if entered after 
full hearing and shall be effective on the sixth day after service 
upon respondent. 


(No. 14,850) 


In re STEWART AND WHITE, INC., a corporation, and N. ADOLPH 
STEWART, an individaul. P&S Docket No. 4662. Decided 
November 24, 1972. 


Consent order—Cease and desist 


Respondents have consented to the issuance of a cease and desist order 
against them for violations of the Act and regulations as found herein. 


Richard S. Wetzler, for complainant. 
L. E. Britt & Sons, Lumberton, North Carolina, for respondents. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) hereinafter referred to as the Act, instituted by com- 
plaint filed on June 1, 1972, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture charging 
respondents with violations of the Act and the regulations there- 
under (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Resepondents filed an amended answer on September 27, 1972, 
in which they admit the jurisdictional allegations of the com- 
plaint, neither admit nor deny the remaining allegations of the 
complaint, waive oral hearing and the report referred to in section 
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202.16 of the Rules of Practice (9 CFR 202.16), and consent to 
the issuance of a specified order with findings of fact and conclu- 
sions, for the purpose of this proceeding only, based on the 
allegations contained in the complaint. 


Subsequent to filing the aforementioend amended answer, re- 
spondent Stewart and White, Inc., increased the amount of bond 
or bond equivalent maintained to secure performance of its live- 
stock obligations under the Act and is now in compliance with 
the bonding requirements of the Act and the regulations. 


Complainant has recommended that the order consented to by 
respondents, excluding that portion of the order suspending the 
corporate respondent as a registrant under the Act until it dem- 
onstrates that it has complied with the bonding requirements of 
the Act, be issued. 


FINDINGS OF FACT 


1. (a) Stewart and White, Inc., doing business as Pates Stock- 
yard, hereinafter referred to as the corporate respondent, is a 
North Carolina corporation with its principal place of business 
located at Pembroke, North Carolina 28372. 


(b) The corporate respondent, at all times material herein, 
under the direction, control and management of N. Adolph 
Stewart, hereinafter referred to as the individual respondent, 
was: 


(1) Engaged in the business of conducting and oper- 
ating the Pates Stockyard, Pembroke, North Carolina 283872, 
posted under and subject to the provisions of the Act, hereinafter 
referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis, and buying and selling live- 
stock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to buy and sell livestock on commission, and as 
a dealer to buy and sell livestock in commerce. 


(c) The individual respondent, whose address is Pembroke, 
North Carolina 28372, at all times material herein was president, 
manager, and principal owner of the corporate respondent. 


2. (a) The corporate respondent’s current liabilities presently 
exceed its current assets. 
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(b) The corporate respondent’s current liabilities, as of 
August 31, 1971, exceeded its current assets. As of said date, the 
corporate respondent had current liabilities totaling $255,437.20 
and current assets totaling $185,023.25 resulting in an excess of 
current liabilities over current assets of $70,413.95. 


(c) The corporate respondent engaged in the business of 
selling livestock in commerce on a commission basis, and buying 
and selling livestock in commerce for its own account, notwith- 
standing that its current liabilities exceeded its current assets. 


3. The corporate respondent, under the direction, control, and 
management of the individual respondent, during the period from 
March 31, 1971 through September 23, 1971, failed to maintain 
and use properly its “Custodial Account for Shippers’ Proceeds,” 
thereby endangering the prompt accounting for and payment of 
the portions thereof due the owners or consignors of livestock, in 
that: 


(a) As of March 31, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $11,226.80 and an overdraft in said bank ac- 
count in the amount of $11,691.37; respondent had nothing to 
offset said checks and overdraft, resulting in a deficiency of 
$22,918.17 in funds available to pay shippers’ proceeds; 


(b) As of August 31, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $17,349.34 and an overdraft in said bank account 
in the amount of $34,999.63; to offset said checks and overdraft 
respondent had deposits in transit in the amount of $3,300.60, 
resulting in a deficiency of $49,048.37 in funds available to pay 
shippers’ proceeds. 


(c) As of September 23, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $13,932.69; to offset said checks respondent had 
cash in said bank account in the amount of $80.42, resulting in 
a deficiency of $13,852.27 in funds available to pay shippers’ 
proceeds. 


(d) Such deficiencies were due in part to respondent’s fail- 
ure to reimburse its ‘“‘Custodial Account for Shippers’ Proceeds,” 
within the time prescribed by the regulations, for livestock pur- 
chased out of consignments by the corporate respondent; 
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(e) Such deficiencies were also due in part to respondent’s 
failure to deposit in its “Custodial Account for Shippers’ Pro- 
ceeds,” within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from sales of consigned livestock. 


4. Based on the volume of business as disclosed in its annual 
report as a market agency and as a dealer during the calendar 
year 1970, the corporate respondent, under the direction, control 
and management of the individual respondent, was required under 
the Act and the regulations: (1) to increase from $30,000 to 
$35,000 the amount of bond or bond equivalent maintained to 
secure the performance of its obligations as a market agency 
selling on commission; and (2) to increase from $10,000 to 
$20,000 the amount of bond or bond equivalent maintained to 
secure the performance of its dealer obligations. Respondent was 
notified by certified mail on or about August 9, 1971, that its 
bonding was inadeqaute to cover its operations under the Act and 
regulations and that its livestock operations without adequate 
bond coverage were in violation of the bonding requirements of 
the Packers and Stockyards Act. Notwithstanding such notice, 
respondent continued to engage in the business of a market 
agency, selling on a commission basis, and dealer, buying and 
selling livestock in commerce for its own account, without furnish- 
ing the required additional bond coverage. 


5. The corporate respondent, under the direction, control, and 
management of the individual respondent, on or about the dates 
and in the transactions set forth below, submitted accounts of 
sale to consignors of livestock which accounts failed to show the 
names of the purchasers. Respondent retained copies of such 
accounts of sale as a part of its records. 


Designation of 


Purchasers Shown 
Date Consignor No. of Head On Account 
6- 4-71 Archie Buring 2 None 
6- 4-71 Durham Lee 2 - 
6- 4-71 James C. Bullard 3 ss 
9-10-71 H. Farm 5 - 
6- 4-71 James Brooks 1 ? 


6. The corporate respondent, a market agency and a dealer, 
under the direction, control, and management of the individual 
respondent, on or about the dates and in the transactions set 
forth in Finding of Fact 5 above in which Durham Lee, H. Farm, 
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and James Brooks were the consignors of livestock, submitted 
accounts of sale to said consignors of livestock which accounts of 
sale failed to disclose that the respondent was the purchaser of 
said livestock. 


7. The corporate respondent, under the direction, control, and 
management of the individual respondent, in connection with the 
weighing of livestock sold on a commission basis during the period 
from on or about March 31, 1971 through September 23, 1971, 
issued scale tickets which: (1) did not show the name of the 
seller, (2) were not dated, (3) were not in triplicate, (4) were 
not serially numbered, and (5) did not show the name or an 
understandable abbreviation of the consignor. 


8. The corporate respondent, under the direction, control and 
management of the individual respondent, during the period from 
on or about March 31, 1971 through September 23, 1971, in con- 
nection with its market agency and dealer operations subject to 
the Act, failed to keep accounts, records and memoranda, which 
fully and correctly disclosed all transactions involved in its busi- 
ness. In connection with its dealer operations respondent failed 
to keep: (1) an accurate record of the number and weight of 
livestock bought, sold or otherwise disposed of each business day, 
the prices paid or received therefor, (2) a subsidiary ledger of 
accounts receivable and accounts payable and (3) a record of 
inventories; and in connection with its market agency operation 
respondent: (1) failed to keep a market support account, (2) 
issued invoices to buyers on which the buyer was designated by 
initials and numbers, and (3) issued accounts of sale which failed 
to show the name of the buyer. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact herein, 
the corporate respondent’s financial condition does not meet the 
requirements of the Act (7 U.S.C. § 204) and the respondents 
have violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
§§ 208, 213(a) and 221) and sections 201.29, 201.30, 201.40-43, 
201.46, 201.47, 201.49, 201.57, and 201.59 of the regulations (9 
CFR 201.29, 201.30, 201.40-43, 201.46, 201.47, 201.49, 201.57, 
and 201.59). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 
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ORDER 


A. Respondent Stewart and White, Inc., its officers, directors, 
agents and employees, directly or through any corporate or other 
device, in connection with is operations as a market agency and 
dealer, shall cease and desist from: 


1. Operating as a market agency or dealer while its current 
liabilities exceed its current assets: 


2. (a) Failing to deposit in its “Custodial Account for 
Shippers’ Proceeds” before the close of the next banking business 
day after sale of consigned livestock, an amount equal to all 
the proceeds receivable from the sale of consigned livestock due 
from the respondent or any employee of the respondent or any 
buyer to whom the respondent has extended credit; 


(b) Failing to deposit in its “Custodial Account for Shippers’ 
Proceeds” before the close of the third banking business day after 
sale of consigned livestock an amount equal to all proceeds re- 
ceivable from the sale of consigned livestock whether or not such 
proceeds have been collected or received by the respondent; 


3. Failing to maintain its “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42) ; 


4. Engaging in any business in commerce in any capacity 
for which bonding is required, under the Packers and Stockyards 
Act and the regulations thereunder, without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act 
and the regulations; 


5. Issuing accounts of sale which fail to show the names of 
the purchasers of consigned livestock; 


6. Issuing to consignors of livestock accounts of sale which 
fail to disclose that the respondent is the purchaser of livestock 
in those instances where respondent purchases livestock from 
consignments; and 


7. Issuing scale tickets which (a) do not show the date of 
the weighing of the livestock, (b) do not show the name of the 
seller, (c) do not show the name or understandable abbreviation 
of the consignor, (d) are not serially numbered; and (e) are not 
in triplicate. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
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ness as a market agency and/or dealer subject to the Act in- 
cluding: a record of livestock bought, sold, or otherwise disposed 
of each business day, and related income and expenses, a sub- 
sidiary ledger of accounts receivable and accounts payable, a 
record of livestock inventories, and a separate, distinct and de- 
tailed record of the purchase and sale of livestock purchased 
from consignments in support of the market. 


Respondent Stewart and White, Inc., is suspended as a regis- 
trant under the Act until it demonstrates that it is no longer in- 
solvent and the deficit in its custodial account for shippers’ pro- 
ceeds has been eliminated. At the request of respondent, when it 
has complied with such requirements, a supplemental order will 
be issued in this proceeding terminating the suspension. 


B. Respondent N. Adolph Stewart, shall cease and desist from: 


1. Operating respondent Stewart and White, Inc., or any 
other business organization, under the direction, control, or man- 
agement of respondent N. Adolph Stewart and subject to the Act, 
while the current liabilities of such organization exceeds its cur- 
rent assets; 


2. Failing to maintain or failing to cause to be maintained 
the “Custodial Account for Shippers’ Proceeds” of respondent 
Stewart and White, Inc., or of any other business organization 
under the direction, control, or management of respondent N. 
Adolph Stewart and subject to the Act, or of respondent N. Adolph 
Stewart individually, in conformity with the provisions of sec- 
tion 201.42 of the regulations (9 CFR 201.42) ; 


8. Operating, directing, controlling, or managing any busi- 
ness in commerce in any capacity for which bonding is required, 
under the Packers and Stockyards Act and the regulations there- 
under, without filing and maintaining or causing to be filed and 
maintained a reasonable bond or its equivalent, as required by the 
Act and the regulations; 


4. Issuing or causing to be issued by respondent Stewart 
and White, Inc., or by any other business organization directed, 
managed, or controlled by respondent N. Adolph Stewart and 
subject to the Act, or by respondent N. Adolph Stewart indi- 
vidually, accounts of sale which fail to show the full, true, and 
correct names of the purchasers of livestock consigned to such 
business organization or to respondent N. Adolph Stewart in- 
dividually. 
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5. Issuing or causing to be issued by Stewart and White Inc., 
or by any other business organization directed, managed, or con- 
trolled by respondent N. Adolph Stewart and subject to the Act, 
or by N. Adolph Stewart individually, accounts of sale for con- 
signed livestock which fail to disclose that Stewart and White 
Inc., or such other business organization directed, managed or 
controlled by N. Adolph Stewart and subject to the Act, or N. 
Adolph Stewart individually, is the purchaser of such consigned 
livestock in those instances where Stewart and White, Inc., such 
other business organization, or N. Adolph Stewart purchases 
livestock from consignments. 


6. Issuing, or causing to be issued by Stewart and White, 
Inc., or by any other business organization directed managed, or 
controlled by respondent N. Adolph Stewart and subject to the 
Act, or by respondent N. Adolph Stewart individually, scale 
tickets which (a) do not show the date of the weighing of the 
livestock, (b) do not show the name of the seller, (c) do not 
show the name or an understandable abbreviation of the con- 
signor, and (d) are not in triplicate. 


Respondent N. Adolph Stewart shall keep or cause to be kept 
accounts, records, and memoranda, which fully and correctly 
disclose all transactions involved in the business of Stewart and 
White, Inc., or of any other business organization under the 
direction, control, or management of N. Adolph Stewart and 
subject to the Act, or N. Adolph Stewart individually, as a 
market agency and/or dealer under the Act, including a record 
of livestock bought, sold, or otherwise disposed of each business 
day and related income and expenses, a subsidiary ledger of 
accounts receivable and accounts payable, a record of livestock 
inventories, and a separate, distinct and detailed record of the 
purchase and sale of livestock purchased from consignments in 
support of the market. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondents. 
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(No. 14,851) 


in re SAM WELLS, JR., d/b/a BRAZORIA COUNTY LIVESTOCK BARN. 
P&S Docket No. 4645. Decided November 27, 1972. 


Market agency—Surety Bond—Failure to maintain—Suspension 


Where respondent has continued his livestock operations without the re- 
quired bond coverage after being notified in writing that to do so would 
be in violation of the Act and the regulations, respondent is ordered 
to cease and desist from engaging in business in any capacity for which 
bonding is required and respondent is suspended as a registrant under 
the Act as stated in the Order herein. 


Hugh A. Stowe, for complainant. 
Dorothea A. Baker, Administrative Law Judge. 


Decision by Donald A. Campbell, Judicial Officer 


DECISION AND ORDER 


The Recommended Decision and Order of the Administrative 
Law Judge is adopted as the final Decision and Order in this 
proceeding. The order is to be effective on the sixth day after 
service upon the respondent. 


ADMINISTRATIVE LAW JUDGE’S RECOMMENDED DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the Act. It was instituted by a Com- 
plaint filed on April 27, 1972 by the Packers and Stockyards 
Administration, United States Department of Agriculture. The 
Respondent was charged with failing to maintain the required 
surety bond. 


Copies of the Complaint and Rules of Practice were served on 
Respondent on May 1, 1972. He was notified in writing that an 
Answer should be filed within twenty days, and failure to file an 
Answer denying the allegations of the Complaint and requesting 
an oral hearing would constitute admission of the allegations con- 


tained in the Complaint and a waiver of hearing. No Answer was 
filed. 
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On September 6, 1972 Complainant filed a recommendation that 
the Order proposed below be issued. The Hearing Examiner to 
whom the proceeding has been assigned issues this recommended 
decision without further investigation or hearing pursuant to 
Section 202.9 of the Rules of Practice (9 CFR 202.9). 


PROPOSED FINDINGS OF FACT 


1. Sam Wells, Jr., hereinafter referred to as the Respondent, 
is an individual with his principal place of business located at 
Route 3, Box 332, Alvin, Texas 77511. 


2. Respondent is, and at all times material herein was: en- 
gaged in the business of conducting and operating the Brazoria 
County Livestock Barn, posted under and subject to the provi- 
sions of the Act, hereinafter referred to as the stockyard; en- 
gaged in the business of selling livestock on a commission basis 
at the stockyard; and registered with the Secretary of Agricul- 
ture as a market agency to sell livestock in commerce. 


3. The surety bond which Respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on January 16, 1972. Respondent was notified by certified 
mail on or about December 27, 1971, of such termination date 
and was informed that if he continued his livestock operations 
after January 16, 1972, without bond coverage or its equivalent 
as required under the Act and the regulations he would be in 
violation of Section 312(a) of the Act and Sections 201.29 and 
201.30 of the regulations promulgated thereunder. Notwithstand- 
ing such notice, Respondent has engaged in the business of a 
market agency selling livestock in commerce on a commission 
basis, without filling and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


PROPOSED CONCLUSION: 


By the facts shown above, Respondent willfully violated Sec- 
tion 312(a) of the Act (7 U.S.C. 218(a)) and Sections 201.29 
and 201.30 of the regulations thereunder (9 CFR 201.29 and 
201.30), for which the Order set forth below should be issued. 


ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
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reasonable bond or its equivalent, as required under the Act and 
the regulations. 


Respondent is suspended as a registrant under theAct until 
he complies fully with the bonding requirements under the Act 
and the regulations. When Respondent has complied with such 
requirements, a supplemental order will be issued in this proceed- 
ing terminating his suspension. 


This order to be effective on the sixth day after service upon 
Respondent. 


(No. 14,852) 


In re TOMMY COUNTS. P&S Docket No. 4697. Decided November 
29, 1972. 


Consent Order—Cease and desist 


Respondent, an unregistered purchasing agent, has consented to the issu- 
ance of a cease and desist order against him for violations of the Act 
and the regulations with respect to issuing false and incorrect purchase 
invoices and billings, changing original purchase weights on scale tickets 
and otherwise as stated herein. 


Timm D. Dunn, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act instituted by a com- 
plaint filed on October 5, 1972, by the Packers and Stockyards 
Administration, United States Department of Agriculture charg- 
ing respondent with violations of the Act and regulations there- 
under (9 CSR 201.1 et seq.), hereinafter referred to as the reg- 
ulations. 


Respondent filed an answer on October 27, 1972, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations of the complaint, 
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waives oral hearing and the report of the Hearing Examiner, and 
consents to the issuance of a specified order, with findings and 
conclusions, for the purpose of this proceeding only, based on 
allegations contained in the complaint. Complainant has recom- 
mended that the cease and desist order consented to by respondent 
be issued. 


FINDINGS OF FACT 


1. Tommy Counts, hereinafter referred to as the respondent, 
is an individual whose address is Route 3, Box 219, Roanoke, 
Texas, 76262, and at all times material herein was engeged in 
the business of buying livestock on a commission basis, in com- 
merce. 


2. The Gainesville Livestock Auction, Gainesville, Texas; 
Moore’s Livestock Commission Co., Inc., McKinney, Texas; Falls 
County Livestock Auction, Marlin, Texas; Waxahachie Livestock 
Commission, Inc., Red Oak, Texas; and Muenster Livestock Com- 
mision Co., Inc., Muenster, Texas, stockyards, hereinafter re- 
ferred to as the stockyards, are and at all times material herein 
were posted stockyards subject to the provisions of the Act. 


38. Respondent, during the period from November 24, 1971, 
through February 17, 1972, had an arrangement with Vann- 
Roach Cattle Co., Inc., Fort Worth, Texas, hereinafter referred 
to as “Vann-Roach”, under which respondent was to purchase 
livestock for Vann-Roach and Vann-Roach was to pay to re- 
spondent the price at which respondent purchased the livestock 
on its behalf plus an agreed buying commission of 25 cents per 
ewt. 


4. Respondent, at the stockyards, on or about the dates and 
in the transactions described below and at divers other times 
during the period of November 24, 1971 through February 17, 
1972, while acting as livestock purchasing agent for Vann-Roach 
pursuant to the arrangement described in paragraph III above, 
purchased livestock for said Vann-Roach from the stockyards, 
registered market agencies, and, in connection with such pur- 
chases, made, or caused to be made, false and incorrect purchase 
invoices and billings or invoice and bill-forms of said stockyards, 
showing marked-up prices as the purchase price of the livestock 
instead of the actual purchase prices, copies of which invoices 
and billings were made a part of the accounts and records of 
said five market agencies; and submitted such false and incorrect 
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invoices and billings to Vann-Roach, which made them a part of 
its accounts and records, and collected from Vann-Roach on the 
basis of such marked-up prices plus the agreed upon “buying 
commission” of 25 cents per cwt., as follows: 


Actual Marked-Up Difference 
No. of Purchase Price Between Actual Stockyards 
Dat of Head Price of Billed to and Marked-Up Where 
Purchase Purchased Livestock Vann-Roach Price of L/8 Purchased 


11-24-71 5 $591.57 $657.58 $66.01 Moores L/S Comm. 
Co., McKinney, 
Texas 


12-15-71 3 402.72 446.72 44.00 = 
12- 9-71 6 898.40 972.15 73.75 Muenster L/S 


Comm. Co., Inc., 
Muenster, Texas 





12-16-71 4 669.41 731.54 62.13 = 

2-17-72 1 192.41 193.55 1.14 = 

12-17-71 2 273.32 314.12 40.80 Gainesville L/S 
Auction, Gainesville, 
Texas 

12-31-71 5 556.39 646.01 89.62 . 

1-28-72 1 168.30 186.75 15.65 2 

12-20-71 9 907.82 987.17 79.35 Falls County L/S 
Auction, Marlin, 
Texas 

2-15-72 6 996.75 1091.60 94.85 Waxahachie L/S 
Comm., Inc., Red 
Oak, Texas 

42 $567.30 


5. Respondent, at the stockyards, on or about the dates and 
in the transactions described below during the period of November 
24, 1971 through February 17, 1972, while acting as livestock 
purchasing agent for Vann-Roach pursuant to the arrangement 
described in paragraph III above, purchased livestock for said 
Vann-Roach from the stockyards, registered market agencies, 
and, in connection with such purchases, made, or caused to be 
made, false and incorrect scale tickets on which the original 
purchase weights were changed. Such changed or false weights 
were used on purchase invoices and billings, on invoices and 
bill-forms of Moore’s Livestock Commission Co., Inc., McKinney, 
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Texas; Muenster Livestock Commission Co., Inc., Muenster, 
Texas; and Gainesville Livestock Auction, Gainesville, Texas; 
showing marked-up weights as the purchase weights of the live- 
stock instead of the actual purchase weights, copies of such false 
seale tickets, invoices, and billings were made a part of the ac- 
counts and records of said three market agencies; and submitted 
such false and incorrect invoices and billings to Vann-Roach, 
which made them a part of its accounts and records, and col- 
lected from the Vann-Roach on the basis of such marked-up 
weights and computed on the basis of the marked-up prices, plus 
the agreed upon “buying commission” of 25 cents per cwt., as 
follows: 


Difference 
Animal Original Marked Between Actual 
Date of Tag Purchased Up Weight and Stockyards Where 

Purchase Number Weight Weight Marked Up Wt. Purchased 

11-24-71 810 230 240 10 Moore’s L/S Comm. 
Co., Inc., McKinney, 
Texas 

11-24-71 806 365 370 5 . 

11-24-71 888 305 310 5 - 

11-24-71 545 295 300 5 ” 

12-15-71 572 360 370 10 ° 

12-15-71 739 455 470 15 ° 

12-15-71 721 305 325 20 - 

12- 9-71 6718 480 485 5 Muenster L/S 
Comm, Co., Inc., 
Muenster, Texas 

12- 9-71 6911 435 445 10 ” 

12- 9-71 6963 465 475 10 - 

12- 9-71 7015 240 250 10 = 

12- 9-71 6998) 

7010) 560 580 20 * 

12-16-71 7254 450 460 10 * 

12-16-71 R6755 470 475 5 ” 

12-16-71 7331 450 465 15 = 

12-16-71 7168 455 465 10 o 

12-17-71 1086 295 310 15 Gainesville L/S 
Auction, Gainesville, 
Texas 

12-17-71 1107 470 480 10 = 

12-31-71 472 280 295 15 sag 

12-31-71 663 315 325 10 = 

12-31-71 791) ( - 

12-31-71 796) 600 (955 20 = 

12-31-71 797 335 ( - 


1-28-72 
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CONCLUSIONS 


By reason of facts alleged in paragraphs III, IV and V, re- 
spondent has wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)), and sections 201.44 and 201.49 
of the regulations (9 CFR 201.44 and 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. This case would 
warrant a lengthy suspension if respondent were registered. 


ORDER 


Respondent shall cease and desist from: 


(1) executing, or causing persons subject to the Act to execute, 
false or incorrect invoices, billings, scale tickets, or other docu- 
ments in connection with livestock transactions in commerce; 


(2) causing false and incorrect invoices, billings, scale tickets, 
or other documents to be made a part of the accounts and records 
of a person subject to the Act; 


(3) billing persons for whom respondent purchases, or to 
whom he sells livestock, or causing such persons to be billed on 
the basis of prices and weights other than those agreed upon in 
the purchase or sale arrangement or agreement between respond- 
ent and other persons for whom respondent purchases or to 
whom he sells the livestock; 


(4) collecting for livestock purchased or sold by respondent, 
in commerce, or causing persons subject to the Act to collect or 
pay for such livestock on the basis of prices and weights other 
than those agreed upon in the purchase or sale arrangement or 
agreement between respondent and other persons for whom re- 
spondent purchases, or to whom he sells, the livestock; and 


(5) purchasing livestock for another person for an agreed com- 
mission or buying charge per cwt., or per head, and in addition, 
taking profits from weights and price mark-ups in such trans- 
actions, without the prior approval of the person for whom re- 
spondent purchases the livestock. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the tenth day after 
service upon respondent. Copies hereof shall be served on the 
parties. 
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(No. 14,853) 


ln re Ruby SCHENKEL. P&S Docket No. 4707. Decided October 
26, 1972. 


Consent order—Cease and desist 


Respondent has consented to the issuance of a cease and desist order against 
him for violating the Act and regulations as found herein. 


Richard S. Wetzler, for complainant. 
Respondent pro se. 


Decision by Allen B. Chronister, Acting Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on October 20, 1972, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent has willfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


On October 20, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report referred to in section 202.16 of the Rules of 
Practice (9 CFR 202.16) and consents to the issuance of a speci- 
fied order. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Rudy Schenkel, hereinafter referred to as the respond- 
ent, is an individual whose address is Rt. 3, Box 442, Seagoville, 
Texas. 


(b) Respondent at all times material herein was: 


(1) engaged in the business of buying and selling live- 
stock in commerce for his own account and of buying livestock 
in commerce on a commission basis; and 
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(2) registered with the Secretary of Agriculture as 
a dealer buying and selling livestock in commerce and as a market 
agency buying livestock, in commerce, on a commission basis. 


2. The Rains County Livestock Commission Company, Emory, 
Texas, Hubbard Auction Sale, Hubbard, Texas, Van Zandt Com- 
mission Co., Inc., Wills Point, Texas, Wills Point Livestock Com- 
mission Company, Wills Point, Texas, and Henderson County 
Livestock Auction, Inc., Athens, Texas, hereinafter referred to 
as the stockyards, are and at times material herein were posted 
stockyards subject to the provisions of the Act and their operators 
were registered as market agencies under the Act. 


8. Respondent, during the period from November 29, 1971 
through April 6, 1972, had an arrangement with Donald Leslie, 
Hugo, Oklahoma, hereinafter referred to as “Leslie”, under which 
respondent was to purchase livestock for Leslie and Leslie was 
to pay to respondent the price at which respondent purchased 
the livestock for Leslie plus an agreed buying commission $1.00 
per head. 


4, (a) Respondent, at the stockyards, on or about the dates 
and in the transactions set forth in Paragraph IV (a) of the 
complaint and at divers other times during the period of Novem- 
ber 29, 1971 through April 6, 1972, while acting as livestock pur- 
chasig agent for Leslie pursuant to the arrangement described 
in Finding of Fact 3 above, purchased livestock for said Leslie 
from the market agencies operating at the stockyards and, in 
connection with such purchases, made, or caused to be made, 
false and incorrect purchase invoices, accounts of purchase, and 
other billings showing marked-up prices as the purchase prices 
of the livestock instead of the actual purchase prices, copies of 
which purchase invoices, accounts of purchase and other billings 
were made a part of the accounts and records of said market 
agencies; and respondent submitted such false and incorrect in- 
voices and billings to Leslie, who made them a part of his accounts 
and records; and collected from Leslie on the basis of such 
marked-up prices plus the agreed upon “buying commission” of 
$1.00 per head. 


(b) Respondent on or about the dates and in the transac- 
tions set forth in Paragraph IV (b) of the complaint, during the 
period October 25, 1971 through December 20, 1971, while acting 
as a livestock dealer, purchased livestock at the stockyards from 
the market agencies and, in connection with such purchases, made, 
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or caused to be made, false and incorrect purchase invoices, 
accounts of purchase, and other billings showing marked-up prices 
as the purchase prices of the livestock instead of the actual pur- 
chase prices, copies of which purchase invoices, accounts of pur- 
chase, and other billings were made a part of the accounts and 
records of said market agencies. Furthermore respondent ar- 
ranged with two other order buyers, O. D. Anderson, Hubbard, 
Texas, a buyer for Vann-Roach Cattle Co., Inc., Fort Worth, 
Texas, and Lynn “Mooney” Holloway, Kerens, Texas, a buyer for 
Texas Livestock Marketing Association, Fort Worth, Texas, to 
submit such false and incorrect purchase invoices, accounts of 
purchase, and other billings to their respective principals and 
to make, or cause to be made, such false and incorrect purchase 
invoices, accounts of purchase and other billings a part of their 
principals’ accounts and records and finally, to collect from said 
principals on the basis of such marked-up prices. 


CONCLUSIONS 


By reasons of facts set forth in Findings of Fact 3 and 4 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). Inasmuch as respondent has consented to the 
issuance of the order set forth below, and complainant has rec- 
ommended that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock transactions in 
commerce, shall cease and desist from: 


1. Making, or causing persons subject to the Act to make, 
false or incorrect purchase invoices, accounts of purchase, or 
other billings; 


2. Causing false and incorrect purchase invoices, accounts of 
purchase, and other billings to be made a part of the accounts 
and records of persons or business organizations subject to the 
Act; 


3. Charging and collecting from persons for whom respondent 
purchases, or to whom respondent sells, on the basis of false 
and incorrect purchase invoices, accounts of purchase, and other 
billings; 


4. Causing persons to be charged and collected from for live- 
stock purchased on the basis of false and incorrect purchase in- 
voices, accounts of purchase, and other billings; and 
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5. Purchasing livestock for another person for an agreed com- 
mission or buying charge and collecting from said person the 
agreed commission or buying charge and additionally profits 
resulting from marked-up prices. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 14,854) 


GEORGE ARAKELIAN FARMS, INC. v. LEONARD O’DAY COMPANY 
and/or O-K DistrisutTors. PACA Docket No. 2-2221. De- 
cided November 1, 1972. 


Purchases—By persons appearing as agent—Permission by principal— 
Estoppel—Liability—Reparation 
Where respondent Leonard O’Day Company permitted Kirchberg to appear 
as its agent and failed to give notice of his alleged lack of authority 
to do so, respondent Leonard O’Day Company is liable for the purchases 
in issue herein, and reparation is awarded complainant against said 
respondent as stated in the order herein. The complainant against 
respondent O-K Distributors is dismissed. 


Complainant pro se. 
Joseph I. McCabe, Phoenix, Arizona, for respondent Leonard O’Day 
Company. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Allen B. Chronister, Acting Judicial Officer 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
A timely complaint was filed in which complainant seeks repara- 
tion against respondents jointly and severally in the amount of 
$22,089.80 in connection with transactions in interstate commerce 
involving the shipment of 20 truckloads of lettuce. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon each respondent. Respondent Leonard O’Day Com- 
pany filed an answer denying liability and requesting an oral 
hearing. Respondent O-K Distributors failed to file an answer. 


An oral hearing was held in Phoenix, Arizona on April 5 and 6, 
1972 at which complainant and respondent Leonard O’Day Com- 
pany were represented by counsel. One witness testified on behalf 
of complainant and two witnesses testified on behalf of respondent 
Leonard O’Day Company. Both complainant and respondent 
Leonard O’Day Company filed briefs. 
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FINDINGS OF FACT 


1. Complainant, George Arakelian Farms, Inc., is a corporation 
whose address is P. O. Box 656, Blythe, California. 


2. Respondent Leonard O’Day Company is an individual, Leon- 
ard Lawrence O’Day, whose address is P. O. Box 1572, Glendale, 
Arizona. At the time of the transactions involved herein, respond- 
ent Leonard O’Day Company was licensed under the act. 


8. Respondent O-K Distributors is an individual, William L. 
Kirchberg, whose address is P. O. Box 538, Glendale, Arizona. At 
the time of the transactions involved herein, respondent O-K Dis- 
tributors was licensed under the act. 


4. On or about the dates indicated below, complainant made 
the following sales of lettuce to respondent Leonard O’Day 
Company: 


Date Quantity Price Amount Cooling Total 
11-6-70 815 $1.65 $1,344.75 $203.75 $1,548.59 
11-9-70 823 1.65 1,357.95 205.75 1,563.70 
11-20-70 231 1.40 323.40 57.75 381.15 
11-20-70 858 1.40 1,201.20 214.50 1,415.70 
11-20-70 694 1.40 971.60 173.50 1,145.10 
11-21-70 856 1.40 1,198.40 214.00 1,412.40 
11-21-70 350 1.40 490.00 87.50 577.50 
11-24-70 460 1.40 644.00 115.00 759.00 
11-25-70 912 1.65 1,504.80 228.00 1,732.80 
11-25-70 637 1.40 891.80 159.25 1,051.05 
11-27-70 350 1.65 577.50 87.50 665.00 
11-30-70 795 1.90 1,510.50 198.75 1,709.25 
12-29-70 300 1.25 375.00 75.00 450.00 
1-12-71 282 2.40 676.80 

548 1.90 1,041.20 207.50 1,925.50 
1-21-71 770 1.40 1,078.00 192.50 1,270.50 
1-25-71 790 1.40 1,106.00 197.50 1,303.50 
1-26-71 810 1.40 1,134.00 202.50 1,336.50 
1-29-71 820 1.40 1,148.00 205.00 1,353.00 
1-30-71 140 1.35 189.00 35.00 224.00 
2-3-71 161 1.40 225.40 40.25 265.65 


TOTAL $22,089.80 


Complainant thereafter shipped the kind, quality, grade and 
size of lettuce called for in the contract and neither respondent 
Leonard O’Day Company, O-K Distributors, nor those to whom 
they sold the lettuce voiced objection to it upon arrival. 


5. All of the sales described in the previous finding of fact 
were made by complainant’s president, George Arakelian, and his 
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son Dan who made a few sales after mid-January, 1970, when 
his father was hospitalized, through William L. Kirchberg. Prior 
to any such sales Mr. Kirchberg informed George Arakelian that 
he would “invoice O’Day like you always have”. Complainant 
> prepared an individual invoice for each of the 20 transactions 
» &- alleged in the complainant showing respondent Leonard O’Day 
. Company as the purchaser of the lettuce and thereafter mailed 
a copy of such invoice to Leonard O’Day Company addressed to 
8501 East Gold Dust Avenue, Phoenix, Arizona. 


t 6. At the time of the transactions involved herein, respondent 

O’Day’s address was 3501 East Gold Dust Avenue, Phoenix, 
Arizona, the same address as shown in the invoices mentioned 
in the previous finding. 


7. Prior to the transactions involved herein, complainant had 
received a letter dated February 11, 1969, from respondent O’Day 
discussing a purchase of one car of lettuce for O’Day by O-K Dis- 
tributors. Such letter was on the letterhead of the Leonard O’Day 
Company, the return address was shown as 3501 East Gold Dust 
Avenue, Phoenix, Arizona (the same as on the invoices prepared 
by complainant) and was personally signed by Leonard O’Day. 


8. During 1968 complainant sold to respondent Leonard O’Day 
Company 1,064 cartons of lettuce with an invoice price of 
$1,830.08, during 1969 18,981 cartons with an invoice price of 
$38,849.18, during 1970 26,615 cartons with an invoice price 
of $46,697.25 and during 1971 3,574 cartons with an invoice price 
of $7,678.65. These sales include the transactions involved herein. 
Among the foregoing there were 55 separate transactions prior 
to and in addition to those alleged in the complaint, the first of 
which was on February 27, 1969 and the last being on April 13, 
1970. The method and manner of sale, the invoicing, and the pay- 
ment for the 55 transactions were in all essential respects the 
same as that reflected in the transactions involved herein, except 
in three instances O-K Distributors’ checks were issued to pay for 
the lettuce. 


' 9. No payment has been made to complainant on account of 
§ the sale of the 20 lots of lettuce involved herein, and at present 
there is due and owing from respondent Leonard O’Day Company 
: the sum of $22,089.80 as the purchase price thereof. 
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10. Complainant incurred the follc-ving fees and expenses in 
connection with the oral hearing: 
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Attorney’s fees in connection with hearing on April 4 and 5, 1972— 





BS Demers: OE BORD: tae Dindtksncsseienesterwwisineginesitereniiomimnennnen $550.00 
Attorney’s fees in connection with preparation for hearings on 
April 5 and 6, 1972—2 hours at $35.00 per hour...........ccssscscsssssssees 70.00 
Transcript of hearing of April 5 and 6, 1972............scssscssssssesssessseereees 377.00 
I: sisascncssscesikeiiian nessa lai leila cia uiitiliinaietsionwevsiee $997.00 


11. The formal complaint was filed on May 18, 1971, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


This case presents a question regarding the authority of re- 
spondent William F. Kirchberg to act for and on behalf of 
respondent Leonard O’Day in the purchase of lettuce from com- 
plainant invoiced in the name of the Leonard O’Day Company. 
Both respondents deny Kirchberg had authority. Complainant 
contends respondent O’Day is liable on the basis of Kirchberg’s 
apparent or ostensible authority or the related doctrine of 
estoppel. 


Certain basic facts of this case are undisputed. In late 1967 
or early 1968 William L. Kirchberg (hereinafter referred to as 
Kirchberg) commenced doing business with complainant as O-K 
Distributors through complainant’s sales manager at the time, 
Charlie Aaron, with whom Kirchberg was personally acquainted. 
Kirchberg dealt with complainant through Aaron until Aaron’s 
employment was terminated at the end of the 1969 season. 
Beginning with the 1970 season Kirchberg dealt with complain- 
ant’s president, George Arakelian, until Mr. Arakelian was 
hospitalized because of illness for approximately a month or two 
before the last sales involved herein were made (approximately 
mid-January, 1971). Thereafter George’s son Dan handled sales 
for complainant and Kirchberg dealt with him. All of complain- 
ant’s contacts were with Kirchberg and there were no direct 
contacts by any of complainant’s representatives with O’Day 
until after the sales in question. From late 1967 or early 1968 
to the time he started purchasing in O’Day’s name, Kirchberg 
purchased from complainant in his own business name, O-K Dis- 
tributors, approximately 12 lots of lettuce. In February, 1969 
he made the first of a series of 55 purchases of lettuce, all of 
which are in addition to those involved herein, representing to 
Aaron and then George Arakelian that he was acting for O’Day 
and that O’Day should be invoiced. All such invoices were pre- 
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pared by complainant with O’Day’s address shown as 3501 East 
Gold Dust Avenue, Phoenix, Arizona and mailed to respondent 
O’Day at such address. Respondent O’Day issued his own per- 
sonal checks in payment for all except the last three of the 55 
lots of lettuce. Invoices dated April 11, 13, and 14, 1970 were 
paid by checks of the O-K Distributors Company dated August 26, 
1970, August 27, 1970 and October 10, 1970, respectively. There- 
after, beginning November 6, 1970, Kirchberg purchased in 
O’Day’s name through George Arakelian and his son Dan the 
20 lots of lettuce that are the subject of the complaint, specifi- 
cally instructing George Arakelian to “invoice O’Day as you 
always have”. Neither Kirchberg nor O’Day informed George 
Arakelian or anyone representing complainant that there had 
been a change in the business relationship betwen Kirchberg and 
O’Day or that Kirchberg did not have authority to buy lettuce 
for and in O’Day’s name, and nothing was said to complainant 
or anyone in the industry indicating that previously O’Day had 
merely been acting for Kirchberg in a bookkeeping capacity. 
Complainant’s first direct contact with O’Day was in March, 1971 
when George Arakelian returned to his office after his illness to 
find the invoices for the sales alleged in the complaint still unpaid. 
He was unsuccessful in his efforts to contact Kirchberg by tele- 
phone, the telephone was disconnected, and so he located O’Day 
and talked to him on the telephone to inquire why the invoices 
were not paid. O’Day denied liability for these sales. 


O’Day’s defense rests primarily upon the facts known only 
to himself and Kirchberg concerning their alleged relationship. 
Each corroborated the other at the hearing concerning their 
reiationship. According to them, Kirchberg was having extreme 
difficulty with his business, O-K Distributors. His records were 
in a state of great confusion and disarray. Invoices long overdue 
had not been paid, and he had not collected on some overdue 
invoices. In this state of affairs he went to O’Day on February 10, 
1969, who was then in Yuma, Arizona, to ask for help. Kirchberg 
testified he had known O’Day approximately 17 years at the time. 
Both O’Day and Kirchberg testified that as a personal favor and 
entirely without consideration of any type whatsoever, O’Day 
agreed to straighten out and maintain Kirchberg’s records on 
a “temporary” basis. The records were put in order in O’Day’s 
spare time over a period of approximately four months. Re- 
spondents O’Day and Kirchberg both testified that the arrange- 
ment was strictly a “bookkeeping” one. They testified that under 
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the arrangement they worked out Kirchberg, rather than O’Day, 
was the real purchaser of the lettuce and that Kirchberg in turn 
would sell the lettuce to third parties, bill the third parties for 
the lettuce, collect the purchase price from the third parties, and 
remit the checks of the third parties to O’Day. O’Day would then 
deposit the checks to a special account in his name and draw 
checks thereon in his own name which he would forward to the 
seller of the lettuce, including complainant, in payment for let- 
tuce invoiced in O’Day’s name, but which was purchased by 
Kirchberg. The parties further testified this “temporary” ar- 
rangement continued over a period of 18 months, from February 
10, 1969 to August 14, 1970, when the arrangement was termi- 
nated. Kirchberg testified that he was in a position to keep his 
own records, and was able to pay for lettuce purchased currently 
from the proceeds of the Colorado lettuce he was selling at high 
prices due to consumer boycott of competing lettuce produced in 
Salinas, California. He said that on such date he contacted 
O’Day in Pueblo, Colorado and Moriarty, New Mexico by tele- 
phone, advised him of the foregoing, and requested O’Day to 
return his records. This testimony was corroborated by O’Day. 
Respondents testified that Kirchberg assured O’Day that he would 
make no further purchases in O’Day’s name. 


On the record of this case, the foregoing story is improbable 
and difficult to believe. There is nothing in the record to indicate 
that Kirchberg or O’Day disclosed this story to anyone else prior 
to the hearing. Nothing was said in the documents attached to 
the invesigaion report, nor the answer, even suggesting this ex- 
planation of respondents’ relationship. Kirchberg executed an 
affidavit dated March 30, 1971 prepared by the attorney for 
O’Day, submitted to the Department and made a part of the 
investigation report in this proceeding, wherein he purports 
to accept full responsibility for all the purchases alleged in the 
complaint, asserting he had no authority to make purchases in 
O’Day’s name, and that O’Day had no prior knowledge of his 
purchases in O’Day’s name. Significantly nothing was said in 
such affidavit concerning the bookkeeping arrangement to which 
the parties testified at the hearing. Furthermore, it should be 
noted that Kirchberg failed to answer the complaint herein, and 
is therefore in default. Finally, Kirchberg acknowledged at the 
oral hearing he was financially unable to respond to a reparation 
award. It appears that the bookkeeping story is an afterthought 
designed to shift responsibility and resulting liability for re- 
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spondents’ deception upon those from whom Kirchberg purchased 
lettuce in O’Day’s name to the party who has least to lose, in 
this case Kirchberg. This is substantiated by questions of the 
Presiding Officer at the oral hearing. He asked the respondents 
if they had any documentary proof to substantiate their testi- 
mony that the lettuce purchased by Kirchberg in O’Day’s name 
was actually invoiced to their purchasers in the name of O-K 
Distributors. In response, envelopes containing documents per- 
taining to nine transactions were put in evidence, the parties 
indicating these were all of the records that were available at 
the time. Interestingly enough the documents reveal that in one 
of the nine transactions the lettuce was sold in O’Day’s name. 
The Presiding Officer did not accept respondents’ explanation 
of their relationship. In Sunny Sally, Inc. v. Farmer, 23 A. D. 
268, it was stated, “We think the Presiding Officer was in a better 
position to judge the credibility of the witnesses than we are 
and we, therefore, adopt his opinion as our own. United Salad 
Co. v. Capelsa Sales Co., 21 A. D. 48; Murlas Bros. v. Zambito 
Bros., 17 A. D. 338. See Cella v. United States, 208 F.2d 783 (7th 
Cir. 1953), cert. denied, 347 U. S. 1016, where the court held 
that ‘The Hearing Officer observed these witnesses upon the 
stand. He was the trier of the facts. The matter was for him 
to decide.’ See also National Labor Relations Board v. Universal 
Camera Corp., 190 F.2d 429 (2d Cir. 1951), where Judge Learned 
Hand stated: ‘...on the issue of veracity the bearing and 
delivery of a witness will usually be the dominant factors .. .’” 


By placing Kirchberg in a position of having apparent au- 
thority to act for him, O’Day thus became liable to complainant 
notwithstanding his alleged lack of actual authority. In situa- 
ions such as this where a principal by any act or conduct know- 
ingly causes or permits another to appear as his agent, either 
generally or for a particular purpose, he will be estopped to deny 
such agency. A Levy and J. Zentner Co. v. American National 
Growers, 19 A. D. 1022. In Goldston v. Murlas Bros., 21 A. D. 
542, it was held that by placing an agent in complete charge of 
a field office, the principal was liable for the agent’s acts. It 
was said the result would be the same whether based upon an 
implied agency or estoppel, even though the principal actually 
does not intend to be bound. 


Here from February, 1969 through April, 1970, complainant 
made 55 separate sales of lettuce, all invoiced to O’Day and 
paid for by O’Day’s checks, and his sole contact in all of them 
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was Kirchberg. George Arakelian testified that in these sales, 
so far as he could recall, whenever he called the telephone num- 
ber for O’Day, Kirchberg always answered the phone. This pro- 
vides a reasonable basis to believe that Kirchberg was O’Day’s 
purchasing agent or in charging of purchasing in O’Day’s office, 
with all of the normal authority thereof, and that he was author- 
ized and in fact acting for O’Day when he said “invoice O’Day 
like you always have” with respect to the 20 sales alleged in 
the complaint. 


On the basis of the undisputed facts and the principles of law 
cited above, we conclude respondent O’Day is liable for the acts of 
Kirchberg in the purchase of the 20 lots of lettuce involved 
herein. 


Respondent O’Day denied liability asserting complainant had 
information that would put a reasonable person on notice to ques- 
tion Kirchberg’s authority to act for O’Day and failed to take 
proper action to determine the facts for his own protection. The 
alleged notice is the three checks issued by O-K Distributors 
in payment for lettuce purchased in O’Day’s name and invoiced 
to the Leonard O’Day Company. The checks are dated August 26 
and 27 and October 10, 1970 issued in payment for invoices dated 
April 11, 13, and 14, 1970, respectively. George Arakelian testi- 
fied his clerk noted that O-K Distributors, rather than Leonard 
O’Day Company, was the maker of the checks and called this to his 
attention. His explanation was that he felt O’Day and Kirchberg 
must have something going between them and dismissed the 
matter without further inquiry. In retrospect it may be said 
it would have been better if complainant had sought to deter- 
mine why O-K checks were issued. We do not believe under the 
circumstances of this matter, however, that failure to conduct 
such an inquiry constitutes lack of diligence sufficient to bar 
recovery by complainant. Complainant was aware of an apparent 
continuing business relationship between Kirchberg and O’Day 
over a long period of time. Having the information complainant 
did, we do not believe it would be unreasonable to conclude that 
something had been worked out between them. Certainly the 
checks were not intended as notice. Both respondents had wil- 
fully concealed from the trade the facts surrounding what they 
described as a bookkeeping arrangement of 18 months, which 
to others gave every appearance of an agency relationship. This 
both respondents admit. Kirchberg was intentionally deceiving 
complainant with assurances that the sales were to O’Day and 
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it would have been fruitless to inquire of him. If O’Day had 
intended to give notice, which would protect both the trade and 
himself, he could have contacted complainant by telephone, writ- 
ten to him or placed a notice in a trade publication. O’Day failed 
to do this, however, and we see no grounds for implying notice 
as if he did from the checks in question. 


Respondent O’Day also asserts that complainant was put on 
notice of Kirchberg’s lack of authority by the delay of between 
four to six months in payment for some of the invoices. George 
Arakelian himself testified that normally O’Day required ap- 
proximately three months before payment of his invoices, includ- 
ing those that preceded the transactions alleged in the complaint. 
The simple effect of the evidence relied upon by respondent is 
to show that a longer period of time was required than George 
Arakelian recalled. More important is the fact that for the 
first 55 transactions the invoices were paid eventually. The longer 
the time required for payment, the less reason for complainant 
to be concerned because of the delay in payment. Further, 
George Arakelian was hospitalized some time in mid-January 
for approximately six weeks. This was roughly two months 
after the first transactions involved herein. When he returned 
to work in approximately early March, one of the first things 
he did was inquire of his clerk concerning unpaid accounts. 
This prompted the inquiry which led to the discovery that Kirch- 
berg’s telephone was disconnected and the telephone call to re- 
spondent O’Day wherein O’Day denied Kirchberg’s authority to 
purchase lettuce for him in his name. Under the cricumstances 
this does not constitute unreasonable delay or notice of Kirch- 
berg’s lack of authority sufficient to bar recovery for failure 
to make further inquiry. 


Lastly, respondent relies upon the familiar principle that the 
authority of the agent cannot be established solely by the dec- 
laration of the agent himself. In this regard, respondent O’Day 
has correctly stated the law. Fischer Co. v. Rasner, 24 A. D. 
81, G. Fava Fruit Co. v. Royal Farms, 18 A. D. 417, Schoenberg 
v. McDow and Co., 14 A. D. 380. The short answer, however, is 
that respondent O’Day is liable because of his own acts. Re- 
spondent Leonard O’Day permitted Kirchberg to inform com- 
plainant and others in the industry, over a period of 18 months, 
that he was purchasing lettuce for O’Day and that the invoices 
for such lettuce should be made in the name of the Leonard 
O’Day Company. All such invoices were mailed to respondent 
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O’Day known place of business. Over such 18-month period com- 
plaint made 55 such sales to respondent O’Day, and except for 
the last three, all were paid for by checks issued by respondent 
O’Day himself, in his own name, on his own account. Respond- 
ent O’Day was well aware of what respondent Kirchberg was 
doing, and entirely failed to give anyone within the trade notice 
of Kirchberg’s lack of authority to act for him. Rather, respond- 
ent O’Day concurs with the testimony of Kirchberg that during 
this 18-month interval this was a secret agreement between 
them. Nevertheless, after respondents O’Day and Kirchberg 
assert the secret agreement was terminated, neither gave notice 
to the trade, including complainant. No specific information, 
oral or otherwise, was given to complainant. There was no pub- 
lication of the termination of the relationshpi of the parties. 
As one experienced in the industry, respondent O’Day was well 
aware, or should have been aware, that the trade believed that 
the sales were made to him. Indeed, in answer to questions of 
the Presiding Officer, respondent O’Day acknowledges the ar- 
rangement created the appearance of a sale to O’Day and he knew 
of no way the seller would be able to ascertain that O’Day was 
not the purchaser, other than by the destination to which the 
lettuce was shipped. This, in our opinion, is insufficient notice. 
Furthermore, respondent O’Day was given specific warning of 
the danger of misleading and deceiving sellers by the letter dated 
August 14, 1970 which respondent Kirchberg wrote him termi- 
nating their agreement. Therein it was stated, “From now on I 
think I will have things billed in my name only or to the account 
direct. If I should have to have anything billed in your name, 
I will make sure I don’t hang you or get them paid. In the fall 
though I think I can make it with Nolan and Arakelian, so pray 
for a good market . . .” Furthermore, complainant has received 
a letter personally signed by O’Day acknowledging that O-K 
Distributors had made purchases for him. O’Day’s letter dated 
February 11, 1969 states: “Some time in late October, 1968, 
O-K Distributors bought a car of lettuce from you for my ac- 
count . . . I paid you in full for this car.” This letter was on 
the letterhead of Leonard O’Day Company, and had the return 
address of 3501 East Gold Dust Avenue, Phoenix, Arizona, the 
same address of that to which the invoices covering the trans- 
actions that are the subject of this complaint. It is on the basis 
of these acts of the principal, Leonard O’Day, that we hold O’Day 
authorized Kirchberg to act for him. 
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As noted previously, respondent O-K Distributors failed to 
file an answer to the complaint. While the effect of such failure 
is an admission of the allegations of the complaint (7 CFR 47.8 
(c)), we conclude that this respondent is not liable to complainant 
in any amount and the complaint against this respondent should 
be dismissed. 


Both complainant and respondent O’Day filed claims for rea- 
sonable fees and expenses incurred in connection with the oral 
hearing pursuant to Public Law 92-231 (approved February 15, 
1972) and the supplementary rules and regulations (7 CFR 
37.19, 37 F.R. 9201). Public Law 92-231 provides that the 
“Secretary shall order any commission merchant, dealer, or 
broker who is the losing party to pay to the prevailing party, 
as reparation or additional reparation, reasonable fees and ex- 
penses in connection with any such oral hearing.” (7 U.S.C. 
499¢(a)) We find that complainant is the prevailing party. 
Inasmuch as the act does not provide for recovery of expenses 
by the losing party, no consideration need be given to the claim 
of respotident O’Day. As the prevailing party complainant is 
entitled to recovery of reasonable fees and expenses. The total 
amount of expenses claimed is $997.00 as shown in Finding of 
Fact No. 10. The attorney fees are for a minimum of time and 
the rate is not unreasonable. The transcript was necessary for 
the preparation of complainant’s post hearing brief. Without 
the transcript it would have been impossible for complainant’s 
attorney to make reference to evidence adduced at the hearing 
in the preparation of the brief. Accordingly, we conclude that 
an award for such expenses is authorized within the meaning of 
the act, that such expenses are reasonable, and therefore com- 
plainant is entitled to recover additional reparation in the amount 
claimed. 


From the evidence before us we conclude that complainant is 
entiticd to reparation against respondent Leonard O’Day in the 
amount of $22,089.80, as alleged in the complaint. Respondent 
O’Day’s failure to pay that amount to complainant is in viola- 
tion of Section 2 of the act. Complainant is also entitled to 
additional reparation in the amount of $997.00 for fees and ex- 
penses incurred in connection with the oral hearing. Reparation 
in such amounts, with interest, should be awarded to complainant 
against O’Day, and the complaint as to Kirchberg should be 
dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent Leon- 
ard O’Day Company shall pay complainant, as reparation, 
$22,089.80, with interest thereon at the rate of 8% per annum 
from March 1, 1971 until paid. This respondent also shall pay 
to complainant, within such time, as additional reparation, 
$997.00, with interest thereon at the rate of 8% per annum 
from the date of this order until paid. 


The complainant as to respondent O-K Distributors is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,855) 


WASHBURN PoTATo Co. v. T. LEE Byrp & Son’s. PACA Docket 
No. 2-2400. Decided November 1, 1972. 


Terms of sale—Express guaranty of grade to destination—Seed potatoes— 
Shrinkage allowance—New agreement—Burden of proof— 
Failure to sustain—Reparation 


Where respondent accepted the potatoes under the original terms of sale, re- 
spondent, after the shrinkage allowance of 240 bags of potatoes, is 
liable to complainant for the total price of the balance of 360 bags of 
potatoes, and reparation is awarded complainant in the amount thereof 
with interest. 


Complainant pro se. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Allen B. Chronister, Acting Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,044.00, in 
connection with the purchase of a carload of potatoes in interstate 


commerce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent, who filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened preoedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure, the verified pleadings of the parties are 
considered a part of the evidence in the case, as is the Depart- 
ment’s report of investigation. Additional evidence was sub- 
mitted by complainant in the form of an opening statement, 
respondent filed an answering statement, and complainant then 
submitted a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Washburn Potato Co., whose 
address is P. O. Box 158, Washburn, Maine. 


2. Respondent is an individual, Wilson C. Byrd, doing business 
as T. Lee Byrd & Son’s, whose address is Mears, Virginia. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 


3. On September 28, 1970, in the course of interstate commerce, 
complainant, by written contract, sold to respondent for delivery 
in February 1971, one carload of 174-314,”’ certified Pungo seed 
potatoes at an agreed price of $2.90 per cwt., f.o.b., Presque Isle, 
Maine, “Grade guaranteed to destination”, for a total purchase 
price of $1,740. The contract also provided that “Washburn 
Potato Co., and/or the producer gives no warranty, expressed 
or implied, as to the description, quality, variety, productiveness, 
or any other matter, of any seeds or seed potatoes sold by them 
or for the account of growers, and will not in any way be respon- 
sible for the crop”. 


4. On February 24, 1971, complainant shipped 600 100-pound 
bags of 174-314,”’ certified Pungo seed potatoes in car MDT 
12349 to respondent at Hallwood, Virginia. 


5. Car MDT 12349 arrived at its point of destination on or 
about March 8, 1971. At respondent’s request a Virginia State 
inspection was made on March 11, 1971, which found in pertinent 
part: 
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“Quality and condition: Stock firm, generally fairly clean and 
fairly well to well shaped. 3 to 6 per sample, average 40% 
serious damage by bruising scattered throughout load, 6 to 
32% per sample, averaging 16% damage by Fusarium Tuber 
Rot, mostly dry, some wet. No soft rot. 


“Grade: Fails to meet requirements of the Virginia State Seed 
Potato Law.” 


Respondent then notified complainant that it could not use the 
potatoes. Complainant offered an allowance for shrinkage if 
respondent would salvage as much of the load as he could; 
respondent then unloaded the potatoes and regraded them re- 
sulting in a loss of 240 bags. Respondent has not made payment 
on the remaining 360 bags of potatoes, which, at the agreed 
price of $2.90 per cwt., had a total price of $1,044. 


6. A formal complaint was filed on November 15, 1971, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleged, in its formal complaint, that it sold and 
delivered one carload of certified Pungo seed potatoes to respond- 
ent for a total purchase price, after regrading due to shrinkage, 
of $1,044; and that respondent accepted such, but has failed to 
make payment on that purchase in violation of section 2 of the 
act. In its opening statement, complainant further alleged 
that the carload of potatoes arrived at point of destination on 
March 8, 1971, and that the Virginia State inspection was not 
made until March 11, 1971. In addition, complainant contended 
that respondent allowed the car to stand for those 3 days without 
proper ventilation, thereby causing a more rapid deterioration 
than normal, and invalidating the results of the State inspection 
as to the condition of the potatoes upon arrival. 


In its answer, respondent alleged that car MDT 12349 was de- 
layed for 2 days at Cape Charles, Virginia, and did not arrive at 
Hallwood, Virginia, until March 10, 1971. On March 11, 1971, 
respondent had a Virginia State inspection made which found 
the potatoes failed to meet grade. Respondent further contended 
that he only agreed to unload and salvage what he could of the 
potatoes with the understanding that he would pay complainant 
according to the harvest of the crop. It is respondent’s conten- 
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tion that that crop failed to yield labor and expenses, and he, 
therefore, owes complainant nothing. 


The terms of sale, set forth in the written contract, did in- 
clude an express guaranty of grade to destination. The State 
inspection made on March 11, 1971, found that the potatoes failed 
to meet grade under the Virginia State Seed Potato Law. There 
is some question as to the validity of that inspection due to com- 
plainant’s allegation of a 3 day delay from time of arrival until 
time of inspection; however, even accepting the findings of the 
inspection as evidence of complainant’s breach of contract, the 
fact remains that respondent accepted the potatoes. 


Complainant admittedly authorized respondent to recondition 
the load of potatoes with a consequent allowance for shrinkage. 
Respondent, however, contends that a new agreement had been 
reached under which respondent would pay complainant accord- 
ing to the harvest of the crop. 


Respondent, as the moving party, had the burden of proving 
such an agreement, particularly in view of the express disclaimer 
of any such liability contained in the contract of September 28, 
1970. Respondent has failed to meet that burden of proof. It is, 
therefore, concluded that respondent accepted the potatoes under 
the original terms of sale, subject, however, to the shrinkage 
allowance, which complainant concedes was made by it. Deduct- 
ing such shrinkage allowance of 240 one hundred-pound bags 
on the total shipment leaves a balance of 360 bags of potatoes 
at a total price of $1,044. Respondent’s failure to pay this amount 
is in violation of section 2 of the act. Accordingly, complainant 
should be awarded reparation in the amount of $1,044, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,044, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,856) 


In re NATIONAL TRADING CORPORATION. PACA Docket No. 2-2713. 
Decided November 6, 1972. 


Purchase price—Failure to pay—Revocation of license 


Where respondent repeatedly and flagrantly violated the Act by failing 
to pay for fruits and vegetables purchased in interstate commerce, 
respondent’s license under the Act is revoked. 


Daphne M. Anderson, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). instituted by a complaint filed September 20, 1972, by 
the Acting Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that respondent willfully, flagrantly, 
and repeatedly violated section 2 of the act by failing to make 
full payment promptly for numerous shipments of perishable 
agricultural commodities received in interstate commerce. Re- 
spondent filed an answer on October 16, 1972, in which it ad- 
mitted the allegations of paragraph 1, 2 and 3 of the complaint 
and the jurisdiction of the Secretary in this matter. In its an- 
swer, respondent neither admitted nor denied the remaining 
allegations of the complaint, but waived oral hearing, waived the 
preparation of a Hearing Examiner’s report and waived oral 
argument before the Secretary. Respondent further waived the 
provisions of section 10 of the act with respect to the requirement 
of 10 days’ notice before an order may take effect, and consented 
to the issuance of an order, containing findings of fact based 
upon the allegations of the complaint, and revoking the license 
issued to respondent under the Perishable Agricultural Commodi- 
ties Act. 
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FINDINGS OF FACT 


1. Respondent, National Trading Corporation, is an Alabama 
corporation whose last known business address is P. O. Box 
1981, Chattanooga, Tennessee. 


2. Pursuant to the licensing provisions of the act, license num- 
ber 721571 was issued to respondent on March 28, 1972. This 
license is in effect and is next subject to renewal on March 28, 
1973. 


3. During January through July 1972, respondent purchased, 
received, and accepted without complaint 29 lots of fruits and 
vegetables, all being perishable agricultural commodities, in inter- 
state commerce, but failed to make full payment promptly of the 
agreed purchase prices to the fifteen sellers. The total of the 
agreed purchase prices which remains unpaid is $67,053.30. 


4. Respondent has consented to the issuance of an order re- 
voking its license. 


CONCLUSIONS 


By reason of the facts set forth in the findings herein, re- 
spondent has willfully, repeatedly, and flagrantly violated section 
2 of the act (7 U.S.C. 499(b)). Respondent has consented to 
the issuance of an order revoking its license, and complainant 
requested the issuance of such an order. Respondent waived oral 
hearing, the preparation of a Hearing Examiner’s report, and 
waived oral argument before the Secretary and the requirement 
of 10 days’ notice before the order can become effective. Ac- 
cordingly, pursuant to section 47.26(b) of the rules of practice 
(7 CFR 47.26(b)), the order below should be issued. 


ORDER 


Effective on the fifth day after the date of this order, respond- 
ent’s license under the act is revoked. The facts and circum- 
stances herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 14,857) 


PECK’S FARM MARKET v. MILAN MARKETS, INC. PACA Docket 
No. 2-2536. Decided November 6, 1972. 


Contract—Breach of—Burden of proof—Failure to sustain— 
Liability—Reparation 
Where respondent accepted the cantaloupes and failed to prove a breach of 
contract by complainant, respondent is liable to complainant for the 
full purchase price of said produce, and reparation is awarded com- 
plainant in the amount thereof with interest. 


Albert E. Koch, Lone Rock, Wisconsin, for complainant. 
Adolph H. Kohlhammer, Rock Island, Illinois, for respondent. 
James V. Wright, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $325.00 against respondent in connection with the ship- 
ment of a truckload of cantaloupes in interstate commerce. 


A copy of the report of investigation prepared by the De- 
partment was served upon each of the parties. A copy of the 
formal complaint was served upon respondent. Respondent filed 
an answer thereto, denying liability to complainant for the sum 
of $325.00. Respondent admitted it tendered a check in the 
amount of $175.00 for useable merchandise delivered. This check 
was refused by the complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement and respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Fred Peck, doing business as 
Peck’s Farm Market, whose address is R.F.D. #2, Spring Green, 
Wisconsin. 
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2. Respondent, Milan Market, Inc., is a corporation whose ad- 
dress is 319 West First Avenue, Milan, Illinois. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


3. On September 8, 1971, in the course of interstate commerce, 
complainant sold to respondent one truckload of cantaloupes, 
consisting of 100 bushels of unclassified cantaloupes, equivalent 
of U.S. Grade 1, for an agreed price of $3.00 per bushel plus 
$25 for transportation to respondent’s place of business, or a 
total price of $325.00 cash on delivery. 


4. On September 9, 1971, complainant shipped the cantaloupes 
by truck from Spring Green, Wisconsin, to respondent in Milan, 
Illinois. Respondent’s agent helped unload the cantaloupes upon 
arrival at destination after regular business hours. 


5. At the time of delivery, after calling respondent’s manager, 
Mr. Merle Rudd, respondent’s agent on the business premises 
gave complainant respondent’s check in the amount of $325.00. 
This check failed to clear banking channels because payment was 
stopped by respondent. 


6. On September 30, 1971, respondent tendered a check in the 
amount of $175.00 in full payment for the cantaloupes delivered. 
This check was rejected and returned by complainant. 


7. The formal complaint was filed on January 28, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant contends that the oral contract between the parties 
involved herein called for unclassified cantaloupes, equivalent of 
U.S. No. 1 grade. Complainant alleges that cantaloupes meeting 
such contract specifications were shipped to respondent’s place 
of business as agreed and were accepted by respondent on Sep- 
tember 9, 1971. Complainant submits that respondent has failed 
to pay the purchase price for the cantaloupes delivered, and, 
accordingly, complainant alleges that there is now due and owing 
complainant the sum of $325.00, no part of which has been paid. 


It is respondent’s contention that the contract called for U.S. 
No. 1 grade cantaloupes. Respondent denies that the shipment 
of cantaloupes delivered met contract requirements and, further, 
denies that said cantaloupes were accepted. Respondent admits 
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that the payment of the $325.00 purchase price has not been made, 
but states that a check for $175.00 was tendered to complainant 
for useable merchandise delivered, which check was rejected and 
returned by the complainant. 


We find that the contract called for unclassified cantaloupes, 
equivalent of U.S. No. 1 grade, as alleged by complainant. How- 
ever, it would make no difference in this decision whether the 
cantaloupes were required to meet that description or the re- 
quirements of the U.S. No. 1 grade, as contended by respondent. 
Moreover, from the evidence presented, we find that the canta- 
loupes were accepted by respondent. In this regard, it is noted 
that acceptance may be construed by any act by the consignee 
signifying acceptance of the shipment, including diversion or un- 
loading. (7 CFR 46.2(dd)(1)). In the instant case, the truck 
containing the cantaloupes arrived at respondent’s place of busi- 
ness after business hours on September 9, 1971. An employee of 
respondent helped unload the cantaloupes and transfer them from 
complainant’s containers to respondent’s containers. Thereafter, 
respondent’s employee delivered respondent’s check for the 
$325.00 purchase price to complainant, after obtaining authoriza- 
tion to do so from respondent’s manager by telephone. 


Having accepted the cantaloupes, respondent is liable for the 
contract purchase price, less provable damages resulting from 
any breach of contract by complainant. The burden of proving a 
breach of contract and the damages resulting therefrom is on 
respondent. 


Respondent contends that the cantaloupes were of poor quality 
and that many of the cantaloupes were unmerchantable. How- 
ever, no corroborating evidence to this effect was introduced by 
respondent. Conversely, complainant has stated he personally 
participated in the picking and sorting of the cantaloupes and 
that they were in excellent condition. Three of complainant’s 
employees submitting sworn affidavits testified to the same effect. 


From the evidence before us we conclude that respondent has 
failed to sustain its burden of proving that complainant breached 
the contract. Accordingly, the respondent is liable to the com- 
plainant for the full purchase price of $325.00. Respondent’s 
failure to pay this amount promptly is in violation of section 2 
of the act, for which reparation should be awarded, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $325.00, with interest thereon 
at the rate of 8 percent per annum from October 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,858) 


HUNTER PRODUUCE v. L. A. POTATO DISTRIBUTORS, INC. PACA 
Docket No. 2-2445. Decided November 8, 1972. 


Agency—Burden of proof—Failure to sustain—Dismissal 


Where respondent purchased the potatoes in issue from the William C. 
Denny Company and paid said company the total purchase price thereof, 
and where complainant failed to prove that the William C. Denny 
Company acted as agent for respondent in the transaction between 
said company and complainant, the complainant is dismissed. 


Ray W. Rigby, Roxburg, Idaho, for complainant. 
Charles Chorna, Beverly Hills, Calfiornia, for respondent. 
Peter Keltch, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,500.00 in 
connection with a shipment of potatoes in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an 
answer thereto, denying liability to complainant. A supplemental 
report of investigation by the Department was served upon each 
of the parties. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened method of procedure pro- 
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vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Respondent’s request for an oral hearing was denied 
because no peculiar circumstances making an oral hearing neces- 
sary for a proper presentation of the case were shown (7 CFR 
47.15(a)). Pursuant to such shortened method of procedure, com- 
plainant was given the opportunity but did not submit an opening 
statement. Respondent submitted an answering statement and 
complaniant submitted a statement in reply. Each party filed a 
brief. Respondent filed an amended brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Reed Hunter and 
Vaughn M. Hunter, doing business as Hunter Produce, whose 
address is Lewisville, Idaho. 


2. Respondent, L. A. Potato Distributors, Inc., is a corpora- 
tion whose address is 796 Market Court, Los Angeles, California. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On June 9, 1971, complainant sold to the William C. Denny 
Company, Los Angeles, California, one carload, or 500 100-pound 
sacks of potatoes, at $3.00 per sack, for a total contract price of 
$1,500 f.o.b. Lewisville, Idaho. 


4. On June 9, 1971, complainant shipped the potatoes involved 
herein in car PFE 47970 from Barlow, Idaho, to respondent at 
Los Angeles, California. 


5. On June 12, 1971, respondent purchased the carload of 
potatoes after inspection from the William C. Denny Company 
at a delivered price of $3.90 per 100-pound sack, or a total price 
of $1,950.00. 


6. On June 16, 1971, the William C. Denny Company invoiced 
respondent for $1,950.00. On June 17, 1971, respondent paid 
the William C. Denny Company $1,950.00 by check. 


7. Respondent actually received the carload of potatoes in 
controversy, but respondent purchased these potatoes from the 
William C. Denny Company for the sum of $3.90 per sack deliv- 
ered in Los Angeles, California, and has paid the William C. 
Denny Company the contract price for the potatoes. 


8. No part of the purchase price for the carload of potatoes 
involved has been paid to complainant. 


Ly 
id 
of 


ed 
at 


of 
ny 
ce 


ed 
‘id 


HUNTER PRODUCE v. L. A. POTATO DISTRIBUTORS 1417 
Cite as 31 A.D. 1415 


9. The formal complaint was filed on September 8, 1971, which 
was within 9 months after the transaction. Complainant asked 
for an order for $1,500.00 against respondent. 


CONCLUSIONS 


It is undisputed that complainant shipped the carload of pota- 
toes involved herein consigned to respondent. The issue in the 
case is whether respondent purchased the potatoes from com- 
plainant or from the William C. Denny Company which had 
previously purchased them from complainant. 


It appears that all negotiations in this transaction were by 
means of telephone conversations between David Prell, an em- 
ployee of William C. Denny Company, and Sid Brown, of Stanley 
Bloom Produce Co., a broker, on June 9, 1971. Two different 
versions of this conversation are asserted by the parties. 


In a letter dated September 15, 1971, contained in the report 
of investigation and favorable to the position taken by complain- 
ant, Stanley Bloom says that Prell called his company (Bloom’s), 
saying that he (Prell) had an order to purchase potatoes for 
the account of respondent. Bloom further stated in this letter 
hat his company discovered that complainant had a car available, 
and also in this letter Bloom specifically states that, 


“Mr. Prell advised us that L. A. Potato Co. told him to buy 
the car of potatoes for them ... Mr. Prell told us that his 
brokerage for purchasing this car would be paid by L. A. 
Potato Co. and our brokerage would have to come from the 
shipper.” 


Bloom’s account of the conversation must be considered hearsay, 
however, since Prell’s assertion that he spoke only with Sid Brown 
in connection with this transaction is not rebutted by any evi- 
dence in the record. 


Prell’s account of the conversation with Brown on June 9, 1971, 
which is favorable to the position taken by respondent, is given 
in two separate affidavits. The first affidavit was made September 
13, 1971, and included in the report of investigation. The second 
affidavit was made on March 20, 1972, and filed with respondent’s 
answering statement. In both affidavits Prell gives an opposite 
version of the negotiations from that reflected in Bloom’s letter 
of September 15. Prell says that Brown called him and that Prell 
was told by Brown that a car of potatoes was available. Brown 
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asked if there was a buyer. Prell said that he would check with 

a potential customer. The affidavit of March 20, 1972, continues, 

in part: 
“Thereafter affiant telephoned Mr. Brown and informed him 
that his customer was L. A. Potato Distributors and that they 
were interested in acquiring a car of potatoes but would not 
buy any F.O.B., but only on a delivered basis subject to inspec- 
tion and acceptance on arrival in Los Angeles. Affiant told 
Mr. Brown that William C. Denny Company would buy the 
potatoes and sell them to respondent herein. Affiant then in- 
structed Mr. Brown to bill the car to William C. Denny Inc. 
and gave to Mr. Brown shipping instructions for shipment of 
the car of potatoes to L. A. Potato Distributors.” 


There is no way to reconcile these two conflicting versions of the 
negotiations. Since Bloom was not a party to the conversation 
between Brown and Prell and there is nothing in the record to 
impeach Prell’s credibility, we give more weight to Prell’s ver- 
sion. This is particularly true in the absence of any direct evi- 
dence in the record from Brown. On the basis of the evidence 
in this case we conclude that the sale of the potatoes involved 
herein was made to the William C. Denny Company through its 
employee Prell. 


Complainant argues, however, that Prell and/or the William C. 
Denny Company acted as respondent’s agent in the purchase of 
the car. The burden is on the complainant to establish the agency 
relationship. G. Fava Fruit Co. v. Royal Farms, 18 A. D. 417 
(1959). However, we have held many times that it is the acts 
and conduct of the principal and not the agent that must be 
relied upon to show the existence of any agency relationship. 
Paramount Citrus v. Central Washington Produce, 23 A. D. 256 
(1964); Senini v. Fruit Supply Co., 19 A. D. 394 (1960). We 
find nothing in the record that would sustain the alleged agency 
relationship between respondent and Prell or the William C. 
Denny Company. Complainant has failed to sustain his burden 
of proof. 


Complainant argues that respondent was the purchaser because 
it was the consignee in the bill of lading. In its brief complain- 
ant argues that “the bill of lading represents the title to the 
potatoes” and that title passed from complainant to respondent. 
We have previously held that the fact produce was shipped from 
one party to another is not decisive in determining the existence 
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of a contract between those parties. On the contrary, it is not 
inconsistent with what we have previously said that the William 
C. Denny Company could have issued instructions for shipment 
by complainant to respondent, as Prell states he did in fact do 
in his affidavit of March 20, 1972. Adam v. Perna, 31 A. D. 431 
(1972) ; Samuel S. Vener Co. v. Schoenburg, 18 A. D. 934 (1959). 

From the evidence presented we conclude that complainant has 
failed to sustain the burden of proving that any contract was 
made between complainant and respondent concerning the pota- 
toes in question. It necessarily follows that the complaint should 
be dismissed. 


ORDER 
The complaint is dismissed. 


Copies hereof shall be served upon the parties. 


(No. 14,859) 


FRUIT BASKET PACKING COMPANY v. JOE PHILLIPS, INC. and/or 
WALTER B. ADAM. PACA Docket No. 2-1828. Decided No- 
vember 8, 1972. 


Order for reparation 


This order is issued in accordance with the facts as stated herein, and 
reparation is awarded respondent Walter B. Adam aaginst com- 
plainant in the amount of $3,089.84 with interest. 


Complainant pro se. 
Respondent pro se. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an interim order was issued on September 29, 1972, dismissing 
the complaint of Fruit Basket Packing Company against Joe 
Phillips, Inc., and Walter B. Adam and deferring the issuance 
of an order on the counterclaim of Walter B. Adam against Fruit 
Basket Packing Company. In that order we concluded that Fruit 
Basket Packing Company owed Adam $5,580.24, but that Fruit 
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Basket would be entitled to a credit against that amount when 
Joe Phillips, Inc., paid Adam the award being made in PACA 
Docket No. 2-1829, being issued at the same time. 

Notice has been received from Adam that Joe Phillips, Inc., 
has paid the amount of the award, $2,640, plus interest. Adam 
is entitled to a sales commission of $149.60 on the transaction, 
leaving $2,490.40 to be credited to the Fruit Basket account. 
Reparation on his counterclaim should be awarded to Adam in 
the amount $5,580.24, less $2,490.40, or $3,089.84, with interest. 


ORDER 


Within 30 days from the date of this order, complainant Fruit 
Basket Packing Company shall pay to respondent Walter B. 
Adam, as reparation, $3,089.84, with interest thereon at the 
rate of 8 percent per annum from October 1, 1969, until paid. 


Copies of this order shall be served upon the parties. 


(No. 14860) 


PACIFIC FRUIT & PRODUCE Co. v. WM. C. DENNY, INC. PACA 
Docket No. 2-2419. Decided November 13, 1972. 


Commission merchant—Negligence of—Burden of proof— 
Failure to sustain—Dismissal 


Where complainant failed to sustain its burden of proving negligence on the 
part of respondent in its handling of the potatoes involved, respondent 
is not liable to complainant in any amount, and the complaint is 
dismissed. 


Complainant pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely Complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $2,156.60 in connection 
with three shipments of potatoes in interstate commerce. 


it 


he 


the 
ent 


-ul- 
q.). 
ra- 
ion 


PACIFIC v. WM. C. DENNY 1421 
Cite as 31 A.D. 1420 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. 


Although the amount involved exceeds $1,500, neither party 
requested an oral hearing and therefore the shortened procedure 
provided in the rules of practice is applicable (7 CFR 47.15(b)). 
Pursuant to such procedure (7 CFR 47.20), the verified complaint 
and answer and the Department’s report of investigation are 
considered as evidence. The parties were given the opportunity 
to file additional evidence in the form of sworn statements but 
did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Pacific Gamble Robinson Co., is a corporation 
trading as Pacific Fruit & Produce Co., whose address is P.O. 
Box 310, Othello, Washington. 


2. Respondent, Wm. C. Denny, Inc., is a corporation whose 
post office address is 1304 E. 7th Street, Los Angeles, California. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about May 12, 1971, in the course of interstate com- 
merce, complainant and respondent entered into a contract 
whereby respondent agreed to sell three truckloads of Russett 
Burbank Potatoes for complainant’s account. Respondent in- 
formed complainant that potatoes of the same kind and quality 
were selling for about $3.00 per hundredweight, delivered to the 
Los Angeles market. 


4. Complainant shipped three truckloads of potatoes on May 12 
and 13, 1971, from Polson, Montana, to Los Angeles, California. 
The potatoes were Federally-State inspected at shipping point on 
the following dates: 


Date Amount Certificate No. 
May 8 440 ewt. 11314 
May 12 420 cwt. 11317 
May 13 456 ewt. 11319 


Each load met the requirements of Montana Unclassified with 
more than 50% U.S. No. 2 quality. 


5. Respondent sold the first load to Potato Sales Co. at $3.00 
delivered. The proceeds were $1,320.00 less $550.00 for freight 
and $44.00 commission or $726.00. 
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6. The second and third loads arrived two days after the 
first load. Respondent arranged storage for the potatoes and in- 
formed complainant of its actions. 


7. On June 25, 1971, the second and third loads totaling 876 
hundredweight of potatoes were condemned by the Los Angeles 
County Health Department and dumped. 


8. Respondent submitted an account of sales and check for 
$14.80 on July 12, 1971. This sum was arrived at by deducting 
an additional $570.00 for freight, $91.20 for storage and $50.00 
for handling charges from the $726.00 on hand. 


9. A formal complaint was filed on September 20, 1971, which 
was within 9 months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted and sold the pota- 
toes involved herein for the account of complainant but rendered 
an account of sales which did not truly and correctly state the 
total gross sale. Complainant’s claim is actually predicated on 
the theory that respondent was negligent in its handling of the 
potatoes. Complainant is seeking $2,156.60. This sum is arrived 
at by valuing the 1,316 hundredweight at $3.00 per hundredweight 
or $3,948, less freight charges of $1,645, commission of $131.60 
and $14.80 already paid complainant, leaving $2,156.60. 


Respondent acted as a commission merchant in these trans- 
actions. Its duties are set out in 7 CRF 46.29. The regulation 
imposes liability for any financial loss caused by the negligence 
of a commission merchant. The burden of proof is upon com- 
plainant to establish by a preponderance of the evidence the 
alleged negligence of respondent. Maulhardt v. H. I. Baernstein 
& Co., 19 A. D. 874 (1960). 


Complainant seems to take the position that respondent should 
have sold the potatoes at $3.00 per hundredweight on the second 
and third loads since it got that price on the first. This is not 
supported by any reference to market reports or other evidence. 


Respondent states on its answer that when the last two loads 
arrived the market had declined and an immediate sale could not 
be made. Respondent’s employee informed complainant that the 
potatoes would be handled by Progressive Produce Co. Respond- 
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ent states that the same employee made efforts to sell the potatoes 
but was unable to find a buyer. Respondent further states that 
it was in contact with complainant concerning the potatoes on 
several occasions throughout the period prior to the time when 
the potatoes were dumped. A letter from the president of Pro- 
gressive Produce Co. to the Department, included in the report 
of investigation, indicates that Progressive Produce Co. also 
looked for buyers for these potatoes but failed to find any due 
to market conditions and the condition of the potatoes. 


Complainant has offered no evidence in opposition to these 
statements. Complainant does not deny that it was given notice 
of respondent’s activities but merely states in its complaint that 
it did not know of the “final disposition” of the dumped potatoes 
until after they were dumped. There is nothing to show without 
using hindsight that placing the potatoes with Progressive Pro- 
duce Co. was not the best procedure to follow. Moreover, since 
complaintant was aware of the situation he could have directed 
respondent to sell the potatoes at any time at whatever price 
the market would bring. Cheyne v. Burger, 16 A. D. 799 (1953). 
We hold that complainant has not sustained its burden of proving 
negligence. It follows that respondent has not violated section 2 
of the act and is not liable to complainant in any amount. The 
complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 14861) 


SUNSET PACKING COMPANY v. GREAT SCOTT SUPER MARKETS, INC. 
PACA Docket No. 2-2572. Decided November 13, 1972. 


F.o.b. transaction—Cantaloupes—Rejection of justified—Damage in 
transit due to improper stowage—Dismissal 


Where the damage to the cantaloupes was the result of improper stowage 
by complainant, respondent’s rejection of the produce was justified, and 
the complaint is dismissed. 


John R. Catlin, Los Angeles, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $929.22 in con- 
nection with a shipment of cantaloupes in interstate commerce. 


A copy of the report of investigation was served upon com- 
plainant’s representative and respondent. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 U.S.C. 47.20) is 
applicable. Pursuant to such procedure, the parties were given 
an opportunity to submit additional evidence in support of their 
respective positions by means of verified statements. No such 
evidence was submitted. However, complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sunset Packing Company, is a corporation 
whose address is P. O. Box 751, Los Banos, California. 


2. Respondent, Great Scott Super Markets, Inc., is a corpora- 
tion whose address is 1111 East 8 Mile Road, Ferndale, Michigan. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


8. On September 1, 1971, in the course of interstate commerce, 
complainant sold to respondent a carload of cantaloupes in transit 
consisting of 672 crates of “Sunset Trail” brand cantaloupes, at 
an agreed price of $3.00 per crate, plus $125.00 for top ice and 
$20.00 for Ryan recorder, or a total price of $2,161.00, f.o.b. 
California shipping point, for shipment to respondent at Detroit, 
Michigan. The contract between the parties was negotiated by 
Stires Brothers, Inc., a broker located at El Centro, California, 
who issued a memorandum in connection with the transaction. 


4. On August 31, 1971, complainant shipped the cantaloupes 
involved herein in car UPEF 455245 from Los Banos, California, 
to Chicago, Illinois. On September 1, 1971, the shipment was 
diverted to respondent at Detroit, Michigan. 
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5. After arrival in Detroit, Michigan, respondent secured an 
inspection of the cantaloupes by the Railroad Perishable Inspec- 
tion Agency on September 7, 1971, and secured a Federal in- 
spection on September 8, 1971. In pertinent part, the RPIA 
inspection indicated the following: “Load loosely loaded. Load is 
away from ‘A’ end 5 to 22 inches from lst to top layer.” The 
Federal inspection showed the following: “Load away from ‘A’ 
end of car from 1 inch in bottom layer to 214 feet in top layer.” 
In addition, the Federal inspection showed the cantaloupes to 
have the following condition defects: “Soft average 4%. Serious 
damage by fresh cracks average 2%. Damage by bruising in 
most crates 4 to 22%, some none, average 9% occurring through- 
out pack generally affecting ripe and firm melons. Decay aver- 
age 1%.” 


6. Respondent refused to accept the shipment of cantaloupes 
at Detroit, Michigan, and, thereafter, complainant resold the 
cantaloupes to Post & Taback, Inc. in Bronx, New York. Com- 
plainant realized net proceeds of $1,231.78 from this resale of the 
cantaloupes. 


7. On September 15, 1971, the Railroad Perishable Inspection 
Agency made an inspection of car UPFE 455245 after it had been 
diverted to New York for resale. This inspection showed in per- 
tinent part the following: “Test now made—42 good order crates 
placed on floor end to end of car and 20 inches of lengthwise 
slack found.” The certificate further stated that 56 packages 
in the load required recoopering, of which 36 were made good, 
with contents intact and undamaged. It was further noted that 
20 of the crates were rejected, and that “Loading defective bé- 
cause of 20 inches of lengthwise slack”. 


8. The formal complaint was filed on April 5, 1972, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that although it shipped to respondent 
the kind, quality, and size of cantaloupes agreed upon in the 
manner called for in the oral contract of sale between the parties, 
respondent wrongfully refused to accept the shipment. Com- 
plainant submits it was compelled to find another purchaser of 
the cantaloupes and subsequently placed the cantaloupes on con- 
signment for respondent’s account with Post & Taback, Inc. in 
Bronx, New York, realizing net proceeds of $1,231.78, which was 











1426 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 31 A.D. 1423 


$929.22 less than the original contract price of $2,161.00. There- 
fore, complainant contends that there is now due and owing 
complainant from respondent the sum of $929.22. Respondent 
denies the cantaloupes delivered were the kind, quality, and size 
called for in the contract of sale and contends that the cantaloupes 
were shipped without appropriate bracing. Thus, respondent 
denies it is liable to complainant for any damages resulting from 
its refusal to accept the shipment and prays that the complaint 
be dismissed. 


The question to be resolved here concerns the propriety of the 
rejection of the cantaloupes by respondent. Complainant alleges, 
and respondent admits, the f.o.b. transaction involved herein. 
Likewise, there is no dispute in regard to respondent’s allega- 
tions that its rejection of the cantaloupes was a result of damage 
the fruit received in transit due to poor or improper stowage 
or bracing of the load. Moreover, inspection certificates support 
charges by respondent that stowage was improper and, further, 
it appears that the highest percentage of condition defects (aver- 
age 9%) was due to bruising in the cantaloupes. Hence, it is 
apparent that complainant’s improper stowage of the cantaloupes 
was a prime cause of their bruising, without which respondent 
would have had no grounds for rejection. 


In light of the above, we find that complainant had no cause 
of action against respondent. Since proper stowage is the re- 
sponsibility of the shipper, and since any loss respondent in- 
curred from this cause would be chargeable to complainant (7 
CFR 46.43(i)), respondent was justified in rejecting the load. 
Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


1g 
nt 
ze 
es 
nt 


nt 


he 
8, 


a- 
ge 
ge 
rt 
or, 
Y= 


es 
nt 


ise 


INTER HARVEST v. N. J. ZERILLO 1427 
Cite as 31 A.D. 1427 


(No. 14862) 


INTER HARVEST, INC. v. NICHOLAS J. ZERILLO, INC. PACA Docket 
No. 2-2496. Decided November 16, 1972. 


Sale—Burden of proof—Failure to sustain—Contract term—Guarantee 
consigned—Meaning of—Excess decay percentage—Burden of 
proof—Failure to sustain—Reparation 


Where the transaction in issue was a consignment, and the terms of the 
contract apply, respondent is liable to complainant for the total guar- 
anteed price of the goods sold, plus icing costs, less the amount already 
paid by respondent to complainant thereon. 


John J. Catlin, Los Angeles, California, for complainant. 
Ervin J. Ellerson, Detroit, Michigan, for respondent. 
James Patton, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of reparation in the amount of $2,420.36, which is alleged 
to be the unpaid balance of the purchase price of a carload of 
cantaloupes sold and delivered to respondent in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer thereto, denying liability to complainant. 


Although the amount claimed exceeds $1,500, the parties 
waived oral hearing and the shortened procedure provided in 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given an opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. No such evidence was submitted. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Inter Harvest, Inc., is a corporation whose 
address is P. O. Box 2115, Salinas, California. 
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2. Respondent, Nicholas J. Zerillo, Inc., is a corporation whose 
address is 7201 West Fort Street, Detroit, Michigan. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On June 19, 1971, in the course of interstate commerce, com- 
plainant shipped to respondent a carload of cantaloupes on a 
guaranteed consigned basis of $4.50 per crate, plus $120.00 for 
icing, with special provision that “if the cantaloupes show more 
than 5% decay on arrival shipper will adjust if necessary or 
receiver will handle for shipper’s account.” 


4. The contract was negotiated by B. W. Brown, a broker 
at Phoenix, Arizona. Said broker issued and sent to the parties 
a confirmation. 


5. On June 19, 1971, complainant shipped the cantaloupes in- 
volved herein in car SPFE 456203 from El Centro, California, to 
respondent in Detroit, Michigan. 


6. On June 27, 1971, at 7:05 a.m., the shipment was inspected 
by the Kennedy Inspection Service in Detroit, Michigan. The 
report of this inspection reads, in part, as follows: 


“Products inspected: CANTALOUPES in crates brand- 
ed “Amigo.” 


“Temperature of product: Doorway. Top 50°, bottom 45° F. 

“Condition: Mostly green and firm, many turn- 
ing to yellow and ripe and firm. 
Approximately 20% of melons 
show surface mold covering up to 
14 of surface. From 0-24%, aver- 
age 8% decay. Cladosporium in 
advanced stages. 


“Products inspected: CANTALOUPES .... applicant 
states 688 crates. 


“Temperature of product: Doorway. Top 42°. Bottom 45°. 


“Condition: Generally firm to ripe and firm; 
ground color light green to yellow, 
mostly turning yellow. Soft melons 
average 2%. Decay in most crates 
3-11%, many none, average 4% 
Cladosporium Rot and/or Fusar- 
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ium Rot in various stages mostly 
advanced. 


Meets quality requirements but 
fails to grade U. S. No. 1, only ac- 
count condition. 


“Remarks: Inspection and _ certificate  re- 
stricted to product and lading in 
upper 2 layers. 


8. Respondent sold the cantaloupes involved herein for gross 
proceeds of $2,831.75, and rendered an accounting showing net 
proceeds of $795.64. Respondent has paid complainant $795.64. 


9. A formal complaint was filed on January 20, 1972, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It is alleged in the complaint that the cantaloupes in question 
were sold to respondent on or about June 9, 1971, at an f.o.b. 
price of $4.50 per crate and that the cantaloupes were shipped 


on the same day from California to respondent in Detroit pur- 
suant to the terms of sale. Respondent, however, denies that the 
oral agreement between himself and complainant was a sale or 
that it was made on June 9, 1971. Respondent, instead, maintains 
that the agreement, made on June 21, 1971, called for the canta- 
loupes to be handled on a “guaranteed consigned basis” with 
special provision that “if the cantaloupes show more than 5% 
decay on arrival shipper will adjust if necessary or receiver 
will handle for shipper’s account.” 


Complainant, as the party alleging a sale of the cantaloupes, 
has the burden of proving by a preponderance of the evidence 
that such an agreement took place. In support of the alleged 
sale complaniant relies principally upon the fact that it issued 
its invoice under the terms “Sold to: Nicholas J. Zerillo” and 
that respondent made no objection thereto. However, the broker’s 
confirmation of sale for this transaction showed the cantaloupes 
were shipped to respondent on a guaranteed consigned basis, to 
which complainant made no objection. It is concluded that com- 
plainant has failed to sustain its burden of proving that the 
transaction was a sale. 


Viewing the record as a whole, we conclude that the evidence 
is sufficient to establish that the cantaloupes were shipped to 
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respondent in Detroit on a guaranteed consigned basis subject 
to the special provision noted above. Respondent, however, al- 
leges that the guaranteed consignment provision did not apply, 
as the cantaloupes exceeded the 5% decay specification upon ar- 
rival. Respondent as the party asserting this defense has the 
burden of proving it to be true by a preponderance of the evidence. 


The evidence offered by respondent to establish the percentage 
of decay on arrival consists of private and Federal inspection 
certificates contained in the Department’s report of investiga- 
tion. Samples of the shipment were inspected by the Kennedy 
Inspection Service on June 27, 1971, in Detroit; the results of 
this inspection showed “From 0-24%, average 8% decay .. .” 
Respondent, at the broker’s request, had a restricted Feedral in- 
spection of the shipment made on June 28, 1971; this inspection 
showed “Decay in most crates 3-11%, many none, average 
4% ....” Upon consideration of this evidence of proving that the 
respondent has failed to meet its burden of proving that the 
decay in the cantaloupes exceeded 5%. Accordingly, the “guar- 
antee” provision of the consignment contract was applicable. 


The term “guarantee consigned” is not defined in our regula- 
tions and we do not know precisely what the term means. It is 
our opinion, however, that the consignee who agrees to a contract 
containing this term understands that if the goods meet contract 
specifications he is obligated to pay the consignor net proceeds 
at least equaling the guaranteed price term for the goods sold. 
Therefore, respondent is liable for the guaranteed price of $4.50 
per crate for the 688 crates sold, plus $120.00 for icing, or 
$3,216.00, less $795.64 which has been paid. Respondent’s failure 
to pay this amount ($2,420.36) promptly is a violation of section 
2 of the act, for which reparation should be awarded, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, $2,420.36, with interest thereon 
at the rate of 8 percent per annum from August 1, 1971, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,863) 


GARDEN CITY Foops, INc. v. Eapy & ASSOCIATES. PACA Docket 
No. 2-2579. Decided November 16, 1972. 


Contract—Breach of—Replacement Purchases—Damages— 
Recovery of—Reparation 


Where complainant, as a result of respondent’s breach of contract, suffered 
damages in the amount of $1,451.25, the difference between the original 
purchase price and the replacement purchase price, reparation is 
awarded complainant against respondent in said amount with interest. 


Complainant pro se. 
John R. Catlin, Los Angeles, Calif., for respondent. 
Moulton Dowler, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $1,451.25 in con- 
nection with shipments of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon the respondent. Respondent filed an 
answer thereto, denying liability to the complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $3,000, the shortened method of procedure pro- 
vided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant submitted 
an opening statement, respondent submitted an answering state- 
ment, and complainant submitted a statement in reply. Com- 
plainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Garden City Foods, Inc., is a corporation 
whose address is P. O. Box 1250, Concord Road, Lafayette, 
Indiana. 
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2. Respondent, is a partnership composed of James M. Benson, 
Robert L. Bergen, Wesley H. Mathews, Robert R. Graham, Robert 
R. Kessin, Joseph T. Eady, John C. Monday, Frank Pavel, Clyde 
S. Rights and Louis B. Vogt, doing business as Eady & Associates, 
whose address is P. O. 298, El Centro, California. At the time 
of the transactions involved herein, respondent was licensed under 
the act. 


3. On or about November 1 and 2, 1971, in the course of inter- 
state commerce, respondent sold to complainant 3 truckloads of 
lettuce, U.S. No. 1 grade, at an agreed price of $4.50 per carton, 
plus cooling charges of 30¢ per carton, f.o.b. Oxnard, California, 
for shipment to respondent at Lafayette, Indiana. 


4. On November 1 and 2, 1971, respondent shipped the 3 
truckloads of lettuce involved herein from Oxnard, California, 
to complainant at Lafayette, Indiana. 


5. On Thursday and Friday, November 4 and 5, 1971, com- 
plainant secured Federal inspections of the lettuce at Lafayette, 
Indiana. Such inspections showed that the lettuce in all three 
shipments failed to meet good delivery standards. 


6. Upon arrival of the lettuce at Lafayette, Indiana, complain- 
ant rejected the truckloads of lettuce, alleging the shipments 
did not comply with contractual obligations as to kind, quality, 
grade, and size of commodity. 


7. Respondent’s representative, Mr. Merle White, was advised 
of the condition of the lettuce by Central Marketing Associates, 
the broker negotiating the transactions involved herein. Mr. 
White advised that respondent could not replace the lettuce. 


8. On Monday, November 8, 1971, complainant made replace- 
ment purchases from Mutual Vegetable Sales, Salinas, California, 
and Phil Dattilo & Company, Cincinnati, Ohio. These transactions 
are summarized as follows: 


Cool Frt Total 
From Mutual Vegetable Sales 


783 ctns “Nunn” Brand 2’s head lettuce @ $5.76+-.380+-1.25—7.30 
From Phil Dattilo & Co. 


225 ctns “Look” Brand 2’s head lettuce @ $8.00+ —+ .15=—8.15 


9. The difference between the replacement purchase price of 
the lettuce and the f.o.b. contract price plus cooling charges and 
freight of $1.25 is summarized as follows: 
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783 ctns @ $7.30 less $6.05= $978.75 
225 ctns @ $8.15 less $6.05—= 472.50 


$1,451.25 


10. A formal complaint was filed on March 27, 1972, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits the contract with complainant, as alleged in 
the formal complaint, and also admits that it breached such con- 
tract by failing to ship to complainant lettuce meeting contract 
requirements. The only issue in this proceeding, therefore, relates 
to the damages sustained by complainant, if any, as the result 
of respondent’s breach. 


Complainant alleges that due to respnodent’s failure to deliver 
lettuce meeting contract specifications on Thursday and Friday, 
November 4 and 5, 1971, it made replacement purchases on Mon- 
day, November 8, 1971, resulting in damages of $1,451.25, the 
difference betwen the original purchase price and the replacement 
purchase price. Complainant alleges respondent was put on 
notice of its intention to make replacement purchases by virtue 
of its broker contacting respondent’s salesman, Mr. Merle White, 
concerning respondent’s ability to replace the rejected loads. 
Con-versely, respondent submits that complainant failed to fulfill 
an obligatory duty of notification regarding said intention, and 
in any event, respondent contends that complainant’s purchases 
on November 8, 1971, did not represent a timely replacement of 
a like kind and quality of lettuce. Hence, respondent prays that 
the complaint be dismissed. 


Under section 2-712 of the Uniform Commercial Code, where 
the seller fails to make delivery of goods contracted for, the buyer 
may make a replacement purchase, in good faith and without 
unreasonable delay, and recover from the seller the difference 
between the cost of the replacement purchase and the contract 
price. We find that the complainant was acting in good faith 
in making the replacement purchases on Novmeber 8, 1971. Ac- 
cording to the Federal Market News Service Report, prices paid 
for the replacement purchases were in line with the prevailing 
market value for similar California lettuce at Chicago, Illinois 
at the time when delivery should have been made under the origi- 
nal contract. It is noted that market value is the sum for which 
similar goods were or could have been purchased at or near the 
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place of delivery and within a reasonable time after the seller’s 
failure to deliver the commodity contracted for. Midland Fruit 
Co., Ltd. v. L. A. Hooge Co.,, 24 A.D. 1507. Further, in light 
of the exigencies of the market place, we find Central Marketing 
Associates’ inquiries made to respondent’s representative, Mr. 
Merle White, as to respondent’s ability to supply the lettuce 
needed served as sufficient notification of complainant’s inten- 
tions. Moreover, we find that complainant’s replacement purchases 
on November 8, 1971, were timely and without unreasonable 
delay. The Department’s inspection of the final truckload of let- 
tuce occurred on Friday, November 5, 1971, and, as indicated, 
complainant made its purchases on the following Monday after 
the intervening weekend. Thus, we conclude that complainant 
suffered damages resulting from respondent’s breach of contract 
for which reparation is appropriate. 

Accordingly, we find respondent’s failure to ship to complain- 
ant lettuce meeting the requirements of the contract between 
the parties was in violation of section 2 of the act for which 
reparation should be awarded in the sum of $1,451.25, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,451.25, with interest thereon 
at the rate of 8 percent per annum from Decmeber 1, 1971, until 
paid. 
Copies of this order shall be served upon the parties. 


(No. 14,864) 


FRESHPICT Foops, INC. v. SAM CATANZARO COMPANY. PACA 
Docket No. 2-2423. Decided November 16, 1972. 


Contract—Breach of —Brand—Substitution of unauthorized—Damage 
unproven—Reparation 


Where respondent accepted the lettuce in issue, and failed to prove damage 
resulting from complainant’s breach of the contract, respondent is liable 
to complainant for the purchase price of said lettuce and reparation 
is awarded complainant in the amount thereof with interest. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amuont of $3,458 in connection 
with a shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was severed upon respondent, which filed an answer 
thereto, denying liability to complaint. The complaint originally 
joined the broker, Frank C. Crispo, Inc., as a respondent. Sub- 
sequent to the filing of an answer by the broker denying liability 
and requesting an oral hearing, complainant requested that its 
complaint against the broker be dismissed. This request was 
granted and the complaint against the broker was dismissed. 


Although the amount of damages claimed exceeds $1,500, the 
parties have waived oral hearing and the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) 
is therefore applicable. Pursuant to this procedure complainant 
was given opportunity to file an opening statement but did not 
do so. Respondent filed an answering statement. Complainant 
did not file a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Freshpict Foods, Inc., is a corporation whose 
address is P. O. Box 2157, Salinas, California. 


2. Respondent is an individual, Sam Leo Catanzaro, doing busi- 
ness as Sam Catanzaro Company whose address is 5450 E. Persh- 
ing Avenue, Scottsdale, Arizona. At the time of the transaction 
involved herein respondent was licensed under the act. 


8. On or about January 12, 1971, complainant acting through 
a brokerage firm, Frank C. Crispo, Inc., contracted to sell to 
respondent a carload of lettuce to consist of 1064 cartons of Prime 
brand at $3.00 per carton plus $.25 per carton cooling or a total 
price of $3,458.00 f.0.b., to be shipped from Blythe, California, 
to Washington, D.C. The contract provided that the lettuce was 
to meet good delivery standards except for peeling of epidermis 
resulting from frost damage. 
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4. On or about January 12, 1971, complainant shipped to re- 
spondent in Washington, D. C., one carload of lettuce consisting 
of 1064 cartons of Sun Blush brand. While the car was in route 
respondent diverted it to Chicago where on January 18, 1971, 
at 3:30 P. M. it was federally inspected with results in relevant 
part as follows: 


“Products inspected & distinguishing marks: Iceberg type 
lettuce in cartons printed ‘Sun Blush, 2 dozen. Lettuce, 
Produce of U.S.A., Freshpict Foods, Inc., Salinas, California.’ 
Applicant states 1064 cartons. 


Temperature of product: Doorway: Top 41° F. Bottom 38° F. 


Condition: Heads or portions of heads not affected by condi- 
tion factors are fresh and crisp. Wrapper leaves: No decay. 
Head leaves: average 2% damage by Russet Spotting. From 
1 to 2 heads per carton, average 5% damage by blistering 
and peeling of the epidermis. From 1 to 4 heads per carton, 
average 8% damage by tipburn. Average 1% decay. 


Remarks: Inspection and certificate restricted to product and 
lading in all layers of doorway area and upper 2 layers of 2 
stacks doorway area each end of car.” 


5. On January 19, 1971, respondent diverted the car to Wash- 
ington, D. C., where it was abandoned to the railroad on Jan- 
uary 27, 1971. 


6. The informal complaint was filed June 23, 1971, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent has failed to pay the 
agreed purchase price for lettuce sold and shipped to respondent 
which met the requirements of the contract of sale. Respondent 
alleges that he contracted for Prime brand lettuce and was 
shipped Sun Blush brand lettuce which is complainant’s “second 
label.” Respondent maintains that his first knowledge that the 
car contained Sun Blush brand lettuce was when the car was 
opened in Chicago. 


The original confirmation of sale confirmed the sale of Prime 
brand lettuce. Both the original confirmation and a “corrected” 
confirmation showing Sun Blush brand were issued by Pete Galvan 
for Frank C. Crispo, Inc. Complainant’s representative stated 
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that Pete Galvan was advised on January 12, 1971, that “the 
Blythe area had run out of Prime brand cartons and were sub- 
stituting Sun Blush label.” The answer of Frank C. Crispo, Inc., 
states that “the change of the label of the carload of lettuce 
from Prime label to Sun Blush label was made with the knowledge 
and consent of the respondent Sam Cantanzaro Company and the 
respondent Frank C. Crispo, Inc., immediately notified the re- 
spondent Sam Cantanzaro Company of said change of label as soon 
as complainant notified respondent Frank C. Crispo.” However, 
the answer is not signed by Pete Galvan but by Frank C. Crispo 
and it is nowhere stated that Crispo was the individual who 
negotiated with the parties concerning the lettuce. There is no 
statement in the record by Pete Galvan, and respondent Sam 
Cantanzaro has denied knowing of the change prior to the open- 
ing of the car in Chicago. Frank C. Crispo in a letter to the 
Department stated that the original white copy of the memoran- 
dum of sale was sent back to the brokerage firm showing “Prime” 
changed to “Sun Blush” by one of complainant’s office helpers 
signed Reba. Crispo stated “it was dated received January 18, 
1971.” This would seem to conform with respondent’s testimony 
that he was not informed of the substitution of brands and did 
not receive the corrected memorandum until after the car was 
opened in Chicago. We find that the substitution of brands was 
not authorized or consented to by respondent and amounted to 
a breach of the contract of sale. 


Respondent accepted the carload of lettuce and thus became 
liable for the purchase price thereof less damages proven to have 
resulted from the breach. The lettuce on arrival in Chicago 
was federally inspected. The inspection shows that, excluding 
peeling of the epidermis as required by the contract terms, 
the lettuce met good delivery standards for lettuce sold not as 
to grade. Respondent has alleged that the car would not sell in 
Chicago and was diverted to Washington where it was aban- 
doned to the carrier on January 27, 1971. However, respondent 
has not proven any relationship between the ability of the lettuce 
to sell and the difference in brand. We are unable to find that 
respondent has proven any damage resulting from complainant’s 
breach. 


Respondent having accepted the lettuce is liable for the pur- 
chase price thereof, or $3,458.00. Respondent’s failure to pay 
complainant this amount is a violation of section 2 of the act 
for which reparation should be awarded with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,458, with interest thereon 
at the rate of 8 percent per annum from February 1, 1971, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 14,865) 


DECON PRODUCE COMPANY, INC. v. GARDNER Bros. PACA Docket 
Nos. 2-1818, 2-1978 and 2-1979. Decided November 20, 1972. 


Joint venture—Proceeds of sale—Failure to remit—Advanced funds for 
purchase—Nondelivery of produce—Failure to return advanced 
funds—Liability—Reparation 


Where respondent failed to remit proceeds of sale and to return advanced 
funds for purchase of produce to be handled on a joint account, re- 
spondent is liable to complainant on the three complaints considered 
for a total of $37,552.52, less an offset in the amount of $213.58. 
Reparation is awarded complainant against respondent in the amount 
of $37,338.94 with interest. 


Counterclaims—Joint venture—Termination of—Claim to profits and 
salary—Denial of—Offset against total owed 


Where respondent failed to establish either the number of weeks the joint 
venture was in operation or the number of weeks it was to continue, 
its claim for anticipated profits is denied; and where the termination 
of the joint venture was justified, respondent’s claim for subsequent 
salary is denied. However, on the basis of its counterclaims, respond- 
ent is entitled to an offset in the amount of $213.58, its share of a net 
profit of the joint venture, against the total amount it owes complainant. 


William L. Ranaghan, Pompano Beach, Florida, for complainant. 
Nasib Karam, Nogales, Arizona, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 
PRELIMINARY STATEMENT 


These are reparation proceedings under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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In PACA No. 2-1818 a timely complaint was filed seeking repara- 
tion against respondent in the amount of $3,871.30 in connection 
with a transaction in interstate commerce involving one lot of 
eggplant. In PACA No. 2-1978 a timely complaint was filed 
seeking reparation against respondent in the amount of $30,000 
involving advances for the acquisition of produce in Mexico for 
shipment into the United States and thereafter in interstate 
commerce. In PACA No. 2-1979 a timely complaint was filed 
seeking reparation against respondent in the amount of $3,737.72 
involving a shipment of one carload of mixed vegetables in 
interstate commerce. 


In all three cases a copy of the Department’s report of inves- 
tigation was served upon each of the parties. In each case a copy 
of the formal complaint was served upon respondent, who filed 
an answer denying liability to complainant and requesting an 
oral hearing. The answer in each case was substantially the same 
and alleged an affirmative defense and a counterclaim based on a 
joint venture. By agreement of the parties the three cases were 
consolidated for oral hearing and are disposed of herein in a 
single decision. 


The consolidated oral hearing was held in Nogales, Arizona, 
on January 26 and 27, 1972, at which both parties were repre- 
sented by counsel. Two witnesses testified on behalf of each party. 
The deposition testimony of two witnesses was received in evi- 
dence on complainant’s behalf. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Decon Produce Company, Inc., is a corpora- 
tion whose post office address is Post Office Box 398, Pompano 
Beach, Florida. 


2. Respondent is an individual, Benjamin Harrison Gardner, 
doing business as Gardner Bros., whose address is Post Office 
Box 1689, Nogales, Arizona. 


3. Some time during September, 1969, complainant and re- 
spondent entered into an oral agreement, commonly referred to 
as a joint venture, for the purchase and sale of Mexican winter 
vegetables. Under the terms of the agreement, complainant was 
to open an office in Nogales, Arizona, and act as agent for respond- 
ent in the purchase of such vegetables and in the sale thereof to 
wholesale customers in the United States. Complainant was to 





1440 PERISHABLE AGRI. COMMODITIES ACT, 1980 
Cite as 31 A.D. 1488 


provide the capital for the venture, pay for produce purchased 
and collect for produce sold, and take care of all record keeping 
and related activity with respect thereto in its business office in 
Pompano Beach, Florida. Respondent was to manage the Nogales 
office and provide information to the Pompano office to enable 
complainant’s staff there to pay for the purchases and collect 
for the sales. To facilitate sales, complainant provided respond- 
ent with a list of its customers, including the National Tea Com- 
pany, so that respondent could arrange sales to them on com- 
plainant’s behalf. For his services respondent was to receive as 
salary $300 per week and, in addition, one-third of the net profits 
of the undertaking and share one-third of any net loss. Respond- 
ent was to be provided a reimbursable checking account from 
which the business expenses of the Nogales operation were to be 
paid, but he was not permitted to pay personal expenses from 
this account. The duration of the agreement was not specified, 
although both parties contemplated continuing indefinitely so 
long as the undertaking was financially successful. 


4. Complainant provided respondent with its checks dated 
December 26, 1969, in the amount of $5,000, and February 9, 
1970, in the amount of $25,000, for the purpose of purchasing 
produce in Mexico. Respondent advanced this money to a Mexi- 
can grower who was supposed to deliver produce, but such grower 
failed to deliver any produce or return the money, except upon 
conditions unacceptable to complainant. Respondent has failed 
to return such money to complainant and is at the present time 
indebted to complainant therefor. 


5. On or about February 7, 1970, without authorization, re- 
spondent sold in his own name to Harry Brown & Son, Hunts Point 
Terminal, New York, 1,205 crates of eggplant for an agreed 
price of $3,813.25. Such eggplant had been purchased from the 
Western Produce Company in Nogales in complainant’s name 
and was paid for by complainant through its business office in 
Pompano Beach, Florida. Respondent collected from the pur- 
chaser $3,871.30 for such eggplant, but has failed and refused 
to forward such proceeds to complainant and is indebted to com- 
plainant for this amount at present. 


6. On or about December 1, 1969, without authorization, re- 
spondent sold in his own name to Russell Ward Company, Inc., 
Seattle, Washington, a combination shipment of cucumbers, egg- 
plant, jalapenos and yellow hot peppers, containing 565 packages, 
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for an agreed price of $3,737.72. Such produce had been purchased 
in complainant’s name from various Nogales firms dealing in im- 
ported Mexican winter produce and was paid for by complainant 
through its business office in Pompano Beach, Florida. Respond- 
ent collected $3,681.22 from the purchaser but has failed and 
refused to remit such proceeds to complainant and is indebted 
to complainant for this amount at present. 


7. On March 7, 1970, Mark C. Denunzio, Jr., acting for com- 
plainant, notified respondent that complainant was terminating 
its agreement with respondent as set forth in Finding of Fact 
No. 3. The reason given was respondent’s inefficient management 
of the Nogales office, including complaints of customers regard- 
ing the quality of the produce delivered which required excessive 
price adjustments, and the general financial unsuccessfulness of 
the joint venture. Complainant allowed respondent one week’s 
salary after such notice. 


8. The combined total owed by respondent to complainant as 
a result of the transactions alleged in the three complaints in- 


volved herein is $37,552.52. The joint venture produced an opera- 
tional profit to the date of termination in the amount of $640.74, 
and under the terms of the agreement respondent is entitled to 
one-third of this amount, $213.58. Under the counterclaims 
filed herein respondent is entitled to set off the $213.58 against 
the amount owed complainant, reducing his indebtedness to 
$37,338.94. 


9. The complaint in PACA Docket No. 2-1818 was filed on May 
22, 1970 and in PACA Dockets Nos. 2-1978 and 2-1979 the com- 
plaints were filed on September 2, 1970, all of which were within 
nine months after the causes of action therein accrued. 


CONCLUSIONS 


In PACA Docket No. 2-1818 complainant seeks to recover re- 
parations of $3,871.80 representing money collected by respond- 
ent from the purchaser of eggplant to whom respondent sold it 
on behalf of complainant pursuant to a joint venture agreement 
under which complainant paid for such produce and was sup- 
posed to have received the proceeds from the sale thereof. In 
PACA Docket No. 2-1979 complainant seeks to recover $3,737.72 
reparation for a separate transaction of the same nature. In 
PACA Docket No. 2-1978 complainant seeks to recover $30,000 
reparation for money advanced to respondent for the purchase 
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of produce, for which no produce was delivered and the money 
was not returned. The combined total sought by complainant in 
the three cases is $37,609.02. The answer in each case in effect 
admits the allegations of the complaints and by way of defense 
alleges a counterclaim of $35,220 growing out of the joint venture 
and that after offsets complainant owes respondent $470.01. 


The essential elements of all three complaints have been estab- 
lished. At the oral hearing complainant presented documents 
supported by the testimony of its president, Mark C. Denunzio, 
Jr., showing that respondent purchased for complainant in com- 
plainant’s name 1,205 crates of eggplant as alleged in PACA 
Docket No. 2-1818 and the mixed vegetables as alleged in PACA 
Docket No. 2-1979; that complainant paid for such produce; that 
respondent sold the produce in his own name, and that respondent 
collected the proceeds from the purchasers thereof and has re- 
fused to remit such proceeds to complainant upon request. In 
his answer respondent admits receiving from the purchaser, 
Harry Brown & Son, the $3,871.30 owed for the eggplant alleged 
in PACA Docket No. 2-1818, and from Russell Ward Company, 
Inc., the $3,681.22 owed for the mixed vegetables alleged in PACA 
Docket No. 2-1979. Collection by respondent of these amounts 
is supported by the documentary evidence. At the oral hearing 
complainant also put in evidence its $5,000 check dated Decem- 
ber 26, 1969, payable to Gardner Bros. and its $25,000 check 
dated February 9, 1970, payable to Gardner Bros. as alleged in 
PACA Docket No. 2-1978. Both checks were endorsed by respond- 
ent to his bank “for deposit only” and the bank’s endorsement 
stamp appeared thereon. This indicates that respondent deposited 
the checks to his own account. In his answer respondent admits 
receiving these checks. 


All of the foregoing was unchallenged by respondent at the oral 
hearing. Indeed, after acknowledging in substance his obliga- 
tion to complainant for the transactions alleged in the complaints, 
as discussed above, respondent testified that such money was 
being withheld from complainant to force complainant to provide 
an accounting for their joint venture and as an offset to the 
amounts that respondent claims complainant owed him by virtue 
of their joint venture. Further, respondent put into evidence a 
document prepared by his accountant shortly after termination 
of the joint venture entitled “Approximated Accounting” (to be 
discussed in detail hereinafter) wherein he acknowledges liability 
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to complainant for the $3,876.00 received from Harry Brown 
(this should be $3,871.30), the $3,681.22 received from Russell 
Ward, and the $30,000 advance as alleged in the complaint. Ac- 
cordingly, it is determined that respondent is obligated to com- 
plainant for these amounts which together total $37,552.52. 


In answer to each of the three complaints, respondent denies 
liability based on the allegations of the affirmative defense and 
the counterclaims alleged therein. The basis for the counterclaims 
is respondent’s allegation that complainant terminated the joint 
venture without reason or justification ten weeks prior to the 
end of the season. At the oral hearing respondent was granted 
leave to amend the counterclaims to allege 14 weeks. In summary, 
respondent alleges that he is entitled to $35,220.00 from com- 
plainant under the terms of their joint venture agreement, and 
that after crediting complainant with amounts owed by him, 
respondent is entitled to reparation in the amount of $470.01. 


The burden is upon respondent to establish, by a preponder- 
ance of the evidence, his affirmative defense, Walker and Hagan 
Packing House v. Amato Bros. Tomato Distributors, Inc., 27 A. D. 
1543, and the right to a claimed setoff or counterclaim. Royal Fruit 
and Produce Company V. Tonora Trefruits Trading Company, 
14 A. D. 1003. The party affirmatively alleging that a loss has 
been sustained by a joint venture has the burden of proving such 
allegation by preponderance of the evidence, Sierra Packing Co., 
Inc. Vv. Agan and Stuart Produce Co., 24 A. D. 647. 


The evidence discloses the terms of the joint venture were 
agreed to in a telephone conversation and by personal discussion 
in complainant’s office in Pompano Beach, Florida, between re- 
spondent personally and Mark C. Denunzio and John A. Conta- 
dino for complainant during September, 1969. The only written 
document spelling out the terms of the agreement is a letter from 
respondent to complainant dated January 18, 1970, asking for 
verification of the basis under which respondent “was working 
with Decon Produce”. In this letter respondent states he was 
to receive “$300 per week salary plus 1/3 of the net profit in 
the Nogales operation”. Complainant did not respond to this 
letter, but did not dispute these terms at the oral hearing. 
Nothing was stated in the letter concerning the duration of the 
joint venture. Significantly, the term “joint venture” or other 
similar phrase was not used. Both parties used this phrase in 
their pleadings, however, and all witnesses used it during the 
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oral hearing. At the same time Denunzio testified that Gardner 
was engaged to “represent Decon Produce Company,” to “operate 
Decon’s Nogales office,” and to “assist with Decon’s venture,” 
and although he testified Gardner was not Decon’s employee, in 
a telegram to the Harry Brown Company in connection with 
matters alleged in PACA Docket No. 2-1818, he described him as 
such. Based on this evidence we conclude the agreement was for 
a joint venture to be conducted in the name of Decon Produce 
Company, Inc., but that respondent was to act as complainant’s 
representative therein. 


In support of his counterclaim, respondent put in the record 
a document prepared by his accountant in late February or March, 
1970, entitled “Approximated Accounting” showing the following 
with respect to the joint venture. 


Estimated net profit to cutoff date, Ben Gard- 

ner’s share $13,320.00 
14 additional weeks profit at above rate, Ben 

Gardner’s share 15,540.00 
Salary due Ben Gardner, 14 weeks at $300.00 4,200.00 
Merchandise due Ben Gardner 
Telephone bill due Ben Gardner 


TOTAL DUE BEN GARDNER $40,978.93 


Less due Decon by Ben Gardner for H. Brown 
merchandise 

Less advances received 

Due Decon for Russell Ward merchandise 


TOTAL DUE DECON $37,557.22 


NET DUE BEN GARDNER $3,421.72 


The key element in the “estimated accounting” is the estimated 
profit to date of termination of the joint venture. We will first 
consider respondent’s right to recover this item and thereafter 
each of the other items in the order shown. The estimated net 
profit to date of termination, $13,320.00, is also the basis for 
computing the projected profit from that date to the end of the 
season, $15,540.00. The two items combined total is $28,860.00, 
or approximately three-fourths of the total amount respondent 
claims is due him from complainant. 


The evidence presented discloses respondent’s figure as to net 
profit is without foundation and entirely unreliable. The account- 
ing itself does not disclose the method used in arriving thereat. 
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Neither respondent nor his accountant, Henry Arana, brought 
records to the hearing providing this information. Among other 
things, there is no showing as to the joint venture’s income by 
item or in total, its expenses, by item or in total, or the period 
of time business was conducted up to the date of termination. 
The testimony of respondent and his accountant concerning this 
based upon their recollection was vague and provided an entirely 
inadequate and unreliable explanation. Further, by admission 
of both complainant and his accountant, the accounting was pre- 
pared on the basis of the records generated in the Nogales office 
of the joint venture only. These records include the accounting 
sheets prepared there (the original of which was sent to com- 
plainant’s business office in Pompano Beach, Florida), showing 
purchases and sales of produce, as well as the check stubs showing 
expenses paid out of the petty cash reimbursable checking account 
in Nogales (although respondent’s accountant says the vouchers 
were also available). Both respondent and his accountant ad- 
mitted that in preparing the accounting the following documents 
generated in complainant’s Pompano Beach office were neither 
available nor relied upon: The sales journal, purchase journal, 
cash receipts journal, cash disbursements journal, general ledger, 
accounts receivable subsidiary ledger, bank checking accounts, 
monthly statements and canceled checks. The evidence discloses 
that expenses of the venture were paid out of both the Nogales 
and Pompano Beach offices. The evidence further discloses that 
adjustments in the sale price of merchandise were granted out 
of both offices, at times by respondent in the Nogales office and 
on other occasions by Mark C. Denunzio in the Pompano Beach 
office. Thus, not only is respondent’s claim for profits to the 
date of termination objectionable because the method used is 
so vague as to make the computation unacceptable, it is ad- 
mittedly based upon the incomplete records of the Nogales office 
only and is therefore inaccurate. Furthermore, respondent of- 
fered no explanation for the fact that the estimated accounting 
shows a net due Ben Gardner of $3,421.72 whereas the counter- 
claims allege $470.01 is due respondent. 


Complainant had an audit made of the joint venture opera- 
tions to the date of termination by a certified public accountant, 
Don Denunzio. In his audit Denunzio relied upon all of the books 
and records in Pompano Beach mentioned in the preceding par- 
agraph not considered by respondent’s accountant. Such audit 
was proper inasmuch as each of the parties to a joint venture 
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is entitled to a full disclosure from the other of all material 
facts pertaining thereto. Heggblade Marguleas Co. v. Peter 
Martori’s Sons, Inc., 4 A. D. 323, Anonymous Decision, 8 A. D. 
194. The findings of complainant’s audit are not determinative 
of the right to recover on the complaint inasmuch as the 
allegations thereof relate to specific transactions rather than 
the financial results for the season. Such findings are relevant 
to the counterclaims, however, inasmuch as the allegations thereof 
relate to the financial results for the season as shown in respond- 
ent’s Estimated Accounting. Thus the findings of complainant’s 
audit bear on reliability of respondent’s Estimated Accounting 
and demonstrate the inaccuracy thereof. 


Respondent objected to the admission in evidence of complain- 
ant’s audit report on the grounds that it was not properly au- 
thenticated because complainant failed to bring to the hearing 
the underlying documents from which the report was prepared; 
that the report lacked the usual certification by a certified public 
accountant; that there was no foundation for the audit report; 
that the audit report was unreliable and contained hearsay. These 
objections were properly overruled. Don Denunzio, under whose 
direction the report was prepared, was the person best able to 
authenticate it and lay the foundation for its admission in evi- 
dence, and he in fact did so at the oral hearing. The absence 
of the usual CPA’s certification goes to the report’s evidentiary 
value and does not determine its admissibility. The hearsay 
rule does not apply to these proceedings. Furthermore, it would 
be entirely unreasonable to require the auditor who has performed 
an audit involving purchases and sales in excess of $1 million, 
as this audit does, to bring all of the documents to the hearing 
in order for his audit report to be admissible. The audit report 
is dated September 2, 1970, and it appears that respondent re- 
ceived a copy shortly after that time. This is indicated by the 
fact that on October 26, 1970, respondent prepared and filed 
with the Department written questions pertaining to the audit 
report for presentation to Don Denunzio in oral deposition. These 
questions were in fact presented on December 10, 1970. The head- 
ing on the questions was that of another case, however, as was 
the docket number shown thereon. Thus, when the questions 
were presented to Denunzio he declined to answer, stating he 
was uncertain as to their applicability to the audit in this case. 
Respondent could have pursued this matter further upon learning 
of the error and resulting confusion. There is no evidence that 
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respondent made any efforts of this nature whatsoever. Further- 
more, notwithstanding the repeated admonishments of the hear- 
ing officer that the parties should get together informally and 
resolve accounting matters so that the oral hearing could be 
expedited, there is no evidence of respondent’s cooperation in 
this regard. Under these circumstances, it cannot be said that 
error was committed in the admission into evidence of such audit 
report. 


The results of the audit performed by Denunzio for complain- 
ant are as follows: 






snipheseiiaensinesoevnssetessionssasuasesdessaainecests $1,284,783.51 
socsesecevsccsescevessescecsscecceeesess 28,722.27 


























OU NIN cissessscstsalaiptitsnniaiaaavibiuslisinisiadasnaibealad $1,256,061.24 


I i daca as aca ctncc hidecenenluaseatioss $1,225,6038.75 
Less purchase discounts .........ccscesseescceseessees 4,062.56 
Pe I ideiectatniacestanssiinsiicerctascamieniaitbces $1,221,451.19 








IE I piss chicceisddasesctseceaibinidanasesiocctusspluatensiin 34,520.05 
Ne NOE i cninssitissicicscanisinanjasncnantcaemciadincee 37,873.31 


RN OE cibhcrsiehdccdinncdpirnnstatieiscecticatisieeniles 8,353.26 


The audit report contained a breakdown of expenses by category, 
as well as six supporting schedules. 


The differences in the audits by the two parties are obviously 
great, and from the record it is impossible to reconcile the differ- 
ences. Whereas respondent’s “Estimated Accounting” shows net 
profit up to the time of termination of the joint venture in the 
amount of $13,320.00, complainant’s audit report shows a net 
loss of $3,353.26. Part of the difference is explained by the inclu- 
sion in complainant’s audit of the folowing expenses of the joint 
venture: 


Daa ets Cl: QR siscinicsicasiiniiccizaininsitossnibiiisnttaaaciceiedl 


DI TIN: sic aectscciilece crt tonsatiaseinicenaitsisiiaaleahanttaebaeniita 2,500.00 
Be Se BO OD sicscnancsatnninsiccerrstidizavisaicininenctiigubiiiea 9,105.04 
SI RI eicirntisinsstecinea>nansnennnmumacitnminaenicniieli 714.06 
AIIUPSNCIEINEND  cccivcsccatsesstonsesasccceincetiseaseseatstqaavertscbaanneieiien 1,000.00 
SAN INUIIIIID: - eicsictics ih acecaeceqsassetagcettininsinceicencttiinenenads 5,038.95 
ORTON: saiktiecinaiigaientaitissiinsisinsinccenvsinienssccstiinuitisiiihitiaindiaaie 149.49 
CE ee: emer Te iivaciisscienesecesvitieiiasseivetiicrivcttitetnies 400.00 
Clon: Beatles: atilh Ptge ciecsecssssssisicrinnisnencmicanines 666.13 
IE RIEL. MMIII ssscssintinsdinsunilinciatnnsananenenitisenninibbnetenstiinaemntiienias 816.78 
NN i scicecscckvieninccsanncctecescessoiacaiesdianbatniaedsenebianaeiann 5,970.00 
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is Tle OE DO sicsienssiniicicinninaitiantininnmneincnn 
I, TI, iciesncncsinuainiininmtaaieies 3,337.93 
Sn II IIIs scsssssecssicsaniiniieocisiiteiasnpee eeeiiniaiasilinenanibuidesiaoin 2,792.31 






Ns TINTED ssscvesesenssceoessocsscnsnownssarseqesosonensnees $37,873.31 





Gardner testified he disputed the expenses shown above for 
audit fee, for attorney fees, for bad debts, for casual labor, for 
commission—other, for telephone and telegraph, and for travel 
and lodging. These items total $20,103.96. The record is not 
clear as to which items of expense shown above, if any, were 
actually excluded in respondent’s “Estimated Accounting”. All 
Gardner could say at the oral hearing to clarify this was that 
the expenses of the Nogales office were deducted in his account- 
ing, but he did not know which items nor how much they were. 
His accountant, Mr. Arana, testified he prepared the estimated 
accounting from the accounting sheets maintained in the Nogales 
office showing purchases and sales, plus the check stubs for ex- 
penses paid out of the Nogales petty expense checking account. 
Arana testified that he deducted as expenses the salary of Gard- 
ner, the salaries—other, the telephone and telegraph, travel and 
lodging paid from the local account (of an unspecified amount). 
Other than this, he could give no explanation as to expense items 
deducted or the amount therof. He had no records or papers 
with him to present at the oral hearing which would provide 
clearer explanation. 



























If all of the expense items included in complainant’s account- 
ing which respondent disputes were deducted from the results of 
the joint venture operation as shown in respondent’s estimated 
accounting, the results would be a $6,783.96 loss rather than the 
claimed profit of $13,320.00. In our opinion, it is more likely that 
respondent’s accountant, having incomplete records, uninten- 
tionally erred in his estimate at the time the estimated account- 
ing was made, or having no writings to refer to at the time he 
gave his testimony, did not recall the method or figures used in 
the calculation, than that Mr. Denunzio, complainant’s auditor, 
a certified public accountant, having complete records, inten- 
tionally falsified his detailed audit. We reach this conclusion, 
notwithstanding respondent’s claim that complainant’s audit was 
prejudiced by the fact that complainant’s auditor was the son 
of one of complainant’s principals. Both Mark C. Denunzio and 
his son Don testified that Don Denunzio had no financial interest 
in complainant, was not one of its officers or officials, and has 
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no business relationship with complainant other than as auditor. 
The family relationship, standing alone, is not, in our opinion, 
sufficient to discredit the audit which he performed. Certainly 
his audit is at least as reliable as the testimony of one of the 
principals. 


The question remains whether complainant’s audit shows the 
joint venture produced a profit to date of termination which would 
entitle respondent to recover on his counterclaims, even though 
respondent has not shown this on the basis of his own “Approxi- 
mated Accounting”. As previously noted, complainant’s audit 
shows a net loss of $3,353.26 for the joint venture, of which one- 
third, or $1,117.75 was allocated to respondent. During the 
course of the hearing, however, complainant disclosed that since 
the audit report was prepared complainant has recovered in an- 
other PACA action reparation of $4,599.20 shown in the audit 
report as a bad debt and incurred an attorney fee in the amount 
of $605.00. This results in a net increase of $3,994.00 in the 
earnings of the joint venture, and a net profit of $640.74, of which 
one-third, or $213.58, would be respondent’s. On the basis of 
his counterclaims, respondent should be credited with this amount 
as an offset against the amounts we have determined he owes 
complainant. 


This brings us to a consideration of respondent’s claimed right 
to anticipate profits from the date of termination of the join 
venture to the end of the season. Respondent computed this oy 
extending the estimated net profits to the date of termination 
shown on the “Approximated Accounting” at the weekly rate 
(which rate is unclear in the record) to the end of the season. 
In passing we note the right to profit subsequent to date of termi- 
nation of the joint venture has been recognized in some instances 
(se annotation at 80 ALR 12, 29, s. 55 ALR 2d 1391, 1404). For 
the reasons stated below, we believe that termination of the joint 
venture by complainant was justified. This creates doubt whether 
this rule would apply to the circumstances of this case. Further- 
more, as shown above, respondent has failed to establish the 
number of weeks the joint venture was in operation, or, as will 
be shown below, the number of weeks that it was to continue. 
Thus there is no way to determine the weekly profits or the 
number of weeks to allow profits if a rate were established. On 
this basis respondent’s claim for anticipated profits is denied. 

We now consider respondent’s claim for salary subsequent to 
termination. The apparent intent of the parties was that re- 
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spondent be paid a salary so long as the joint venture continued 
and he provided his services to the undertaking. Whereas the 
provision for respondent to share in the net profits of the venture 
constituted an incentive to increase his income by increasing the 
profits of the venture, the provision for salary would constitute 
an assured income so long as he devoted his time and efforts 
to the venture rather than other endeavors. The record is clear 
that the duration of the joint venture was indefinite. No time 
duration was specified in respondent’s letter to complainant dated 
January 18, 1970, spelling out his understanding of the terms 
of the agrement, and respondent did not clarify this matter at 
the oral hearing. According to the testimony of Mark C. Denun- 
zio, the parties hoped to work together for more than the 1969-70 
Mexican winter produce season, but the only thing definite was 
that the relationship would continue so long as it was successful. 
Mr. Denunzio testified the agreement was terminated because 
respondent was not conducting an “efficient operation” which 
he described as a “substantial operation,” principally because 
it was necessary to grant a lot of discounts for bad merchandise. 
The evidence discloses that discounts totaling $28,722.27 on some 
86 transactions were allowed in the approximately three months 
the joint venture continued. The fact that according to com- 
plainant’s audit the joint venture produced a net loss of $3,353.26 
for such period indicates that the operation was not financially 
successful (and the loss would probably have been greater by 
deduction of expenses shown in complainant’s audit from the 
results of respondent’s estimated accounting). In addition, re- 
spondent made sales in his own name of merchandise purchased 
in complainant’s name and paid for by complainant, respondent 
collected from the purchasers the proceeds and thereafter refused 
to remit the proceeds to complainant, all of which was contrary 
to the agreement of the parties. Finally, respondent made very 
questionable expenditures (discussed hereinafter) from the No- 
gales petty cash checking account. We conclude that the fore- 
going constitutes justification for termination of the agreement. 
When the agreement was thus terminated and respondent stopped 
rendering service to the joint venture he was no longer entitled 
to receive a salary. Respondent’s claim for salary subsequent 
to the termination is accordingly denied. 


This leaves for consideration the two remaining items on 
respondent’s ““Approximated Accounting” which were presumably 
included in respondent’s counterclaim (although the counterclaim 
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does not have a breakdown concerning this). These items are 
a claim for merchandise purchased of $5,804.65 and a telephone 
bill of $2,114.28, both allegedly paid for by respondent. Both 
claims can be disposed of quickly. Respondent was given credit 
in complainant’s report for merchandise purchased in the amount 
of $5,804.65. This was shown on a separate detailed schedule 
and treated as a purchase by complainant from respondent, rather 
than as a part of the expense of the joint venture paid for by 
complainant out of its Pompano Beach office. Complainant’s 
audit report also includes an item of expense to the joint venture 
for telephone and telegraph in the amount of $3,337.93. Respond- 
ent did not present any documentary proof that his claim of 
$2,114.28 was something he paid over and above this amount. 
It is reasonable to believe that the $3,337.93 included the $2,- 
114.28, and we so conclude. 


In addition to the operational results of the joint venture shown 
above, in complainant’s audit respondent is charged with liability 
for $9,433.72 in accounts receivable (which includes the amounts 
owed by virtue of the transactions alleged in PACA Docket Nos. 
2-1818 and 2-1979) for unauthorized expenditures of $1,125.51, 
and respondent is given a credit of $5,804.25 for merchandise 
purchased. This produced a net indebtedness to complainant, 
exclusive of the $30,000.00 grower advance, of $5,872.73. The 
claim for unauthorized expenses is based upon the understanding 
of the parties that respondent was not permitted to pay personal 
expenses from the petty cash checking account in Nogales. The 
usual or customary practice is for each member of a joint venture 
to pay his personal expenses. Denny Apple Distributors, Inc. Vv. 
Gagnon, 12 A. D. 959. Respondent himself testified that all such 
expenses were for businses purposes, including the checks total- 
ing $606.12 issued to motels and restaurants. He testified the 
latter were expenses of entertaining clients which would be 
allowed to accumulate and paid periodically. This is hard to 
believe. In addition to the large amount, on one occasion two 
checks, one for $85.48 and another for $95.32, were issued to 
the same restaurant and motel on the same date. Thus we have 
serious doubts concerning whether these expenditures were actu- 
ally for business purposes. Complainant did not earnestly pursue 
the claim, however, and at the hearing Mark C. Denunzio testified 
the amount was so small as to be immaterial and could be for- 
gotten as far as he was concerned. Elimination of this item 
would not change the liability of the parties under these pro- 
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ceedings. Respondent would still owe complainant $3,629.47 
outside the operations of the joint venture (accounts receivable 
from respondent of $9,433.72 less credits due respondent for 
merchandise purchased of $5,872.73 equals $3,629.47), but com- 
plainant cannot recover this amount because it is not alleged in 
any of the complaints which are based on specific transactions 
rather than the results of the audit. 


At the conclusion of the oral hearing respondent made a motion 
to dismiss the three complaints. The Presiding Officer deferred 
action on the motion indicating it would be disposed of in the 
formal decision. The motion should be and is hereby denied. 
The first two grounds alleged are jurisdictional and the third 
is that complainant has failed to meet the burden of proof upon 
him to recover. The latter has been previouly discussed and 
is invalid for the reason stated. As to jurisdiction, respondent 
asserts that the matters under consideration are not within the 
purview of the Perishable Agricultural Commodities Act in that 
these cases involve the affairs between partners, an internal dis- 
pute dealing with the duties and obligations of one partner to 
another. This is of no consequence. All joint ventures are in 
effect partnerships. Florida Lime and Avocado Growers V. 
Kegar-Caribe, 20 A. D. 795. Additional cases wherein the Sec- 
retary has asserted jurisdiction over transactions brought by one 
joint venturer against another are too numerous to require cita- 
tion. The act applies to commission merchants, dealers and 
brokers. It matters not that those within that definition, as the 
parties here, act as partners or joint venturers. Respondent as- 
serts that the complaints seek an accounting. This does not 
alter the foregoing. At any rate an accounting is involved in 
the counterclaims only; the complaints seek recovery in specific 
transactions. The failure to return funds advanced for purchase 
of produce to be handled on a joint account is a violation of the 
act. Southern Comm. Co. Vv. Swann, 10 A.D. 1020. 

The amount to which complainant is entitled pursuant to the 
three complaints under consideration totals $37,552.52, and re- 
spondent is entitled to an offset in the amount of $213.58 on the 
counterclaims, making the total amount owed complainant $37,- 
338.94. Respondent’s failure to pay complainant $37,338.94 
is in violation of section 2 of the act and reparation in that 
amount, with interest, should be awarded to complainant. 

On June 5, 1972, complainant’s attorney filed what amounts 
to a notice of claim for an award of attorney fees and expenses 
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incurred by complainant in connection with the hearing. Sec- 
tion 7(a) of the act (7 U.S.C. 499g(a)) was amended February 
15, 1972 (Public Law 92-231; 86 Stat. 38), to provide for the 
award of reasonable fees and expenses incurred in connection 
with a hearing to the prevailing party and against the losing 
party. The hearing in the three cases here involved was held 
on January 26, and 27, 1972, which was more than two weeks 
prior to the amendment of the act just referred to. In our 
opinion the amendment was not intended to apply to hearings 
held prior to the enactment. At the time of the hearing the 
parties were not on notice that the losing party would be subject 
to an award for the prevailing party’s fees and expenses, with an 
opportunity to avoid that risk by waiving oral hearing. Com- 
plainant’s claim for fees and expenses is denied. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $37,338.94, with interest 
thereon at the rate of 8 percent per annum from April 1, 1970, 
until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,866) 


SALINAS LETTUCE FARMERS COOPERATIVE v. WHOLESALE PRODUCE 
SUPPLY, INC., and/or SOUTHERN PURCHASE & INSPECTION 
CoMPANY. PACA Docket No. 2-2486. Decided November 
20, 1972. 


Agent—Burden of proof—Failure to sustain—Broker—Issuing confirmation 
of sale without valid and binding contract—Purchase upon 
tender—Damages—Liability—Reparation 


Where ‘respondent Southern Purchase & Inspection Company failed to sus- 
tain its burden of proving that the unidentified employee was acting 
as agent for Wholesale Produce Supply, Inc., Southern’s confirmation 
of sale was issued without a binding contract and respondent Southern 
is liable to complainant for the difference between the contract price 

and the market price of the produce involved at the time and place of 

tender, which difference is $1,045.96. Reparation in that amount is 
awarded complainant against respondent Southern. The complaint 
against respondent Wholesale is dismissed. 
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Counterclaim—Failure to submit evidence—Dismissal 


Where respondent Southern submitted no evidence to show negligence of the 
carrier as causing damage to the produce involved, the counterclaim 
is dismissed. 


Complainant pro se. 
A. D. Kennedy, Jr., St. Paul, Minnesota, for respondent Wholesale Pro- 
duce Supply, Inc. 
Respondent Southern Purchase & Inspection Company, pro se. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent, Wholesale Produce Supply, Inc., 
in the amount of $1,250.69 in connection with the sale of a 


vanload of lettuce in interstate commerce. Complainant pleads, 
in the alternative, that if respondent, Wholesale Produce Supply, 
Inc., be found not liable in connection with this transaction that 
reparation be awarded against respondent, Southern Purchase & 
Inspection Company. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each of the respondents, who filed 
separate answers thereto denying liability to complaint. A coun- 
terclaim was included in the answer of respondent Southern 
Purchase & Inspection Company. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Although given ample opportunity, complainant did not file an 
opening statement. Neither respondent filed a statement in reply. 
Complainant did file a brief. 


FINDINGS OF FACT 


1. Complainant, Salinas Lettuce Farmers Cooperative, is a 
corporation whose address is P. O. Box 594, Salinas, California. 
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2. Respondent Wholesale Produce Supply, Inc., is a corpora- 
tion whose address is 835 South Fourth Street, Minneapolis, Min- 
nesota. Respondent Gary P. Southern is an individual doing 
business as Southern Purchase & Inspection Company, a broker- 
age firm, whose address is P. O. Box 556, Salinas, California. 
At the time of the transaction involved herein, respondents were 
licensed under the Act. 


3. On June 21, 1971, Gary P. Southern acting as a broker, 
contacted Wholesale Produce Supply, Inc. (hereinafter referred 
to as Wholesale) in regard to the purchase of a quantity of celery 
and lettuce. On the morning of June 22, Mr. Southern spoke by 
telephone to Mr. Berc, president of Wholesale, and stated that 
he would work on the purchase of a set of vans containing a pig 
of celery and a pig of lettuce at the market price. On the same 
morning, Mr. Southern again telephoned Wholesale. Unable to 
speak to Mr. Berc, Mr. Southern spoke with an unidentified em- 
ployee, informing him that he (Southern) had arranged for the 
purchase of a set of vans carrying celery and lettuce at market 
price and requesting shipping instructions. Mr. Southern was 
told to ship the vans via the Rock Island Railroad. 


4. On June 22, 1971, pursuant to a confirmation of sale issued 
by Southern Purchase & Inspection Company, complainant 
shipped a pig of Sidewalk brand celery, van FT 311701, and a 
pig of Cookie brand lettuce, van R12-503027, to Wholesale at 
Minneapolis, Minnesota. An invoice was consequently issued by 
complainant to Wholesale for 600 crates of Sidewalk brand celery 
at $2.75 per crate and 753 cartons of Cookie brand lettuce at 
$2.75 per carton, plus $.30 per carton cooling, both vans f.o.b., 
Salinas, California. 


5. On June 23, 1971, Wholesale informed Southern Purchase & 
Inspection Company, by both telephone and letter, that it had not 
contracted for the set of vans and that they should be diverted. 


6. On June 29, 1971, the set of vans arrived at Minneapolis. 
Wholesale, while disavowing any previous contract with com- 
plainant, accepted and paid for the pig of celery. Also, Wholesale 
requested a Feedral inspection for condition of the pig of lettuce. 
The certificate of inspection issued on June 29, was restricted 
to the layers of six stacks nearest the rear doors. It found the 
lettuce to average 49 pounds gross weight per carton with an 
average of one percent decay and three percent damage by 
Tipburn. Following the inspection, Wholesale offered to accept 
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the lettuce with a $.50-per-carton-discount. Complainant insisted 
on the full invoice price, and Wholesale refused the lettuce. 


7. Consequent to Wholesale’s refusal, complainant sold the pig 
of lettuce to H. Brooks & Company, Inc., a dealer located in Min- 
neapolis, for $1.50 per carton, $.30 per carton cooling, $.10 per 
carton brokerage, or a total price of $1,254.60. The sale was nego- 
tiated by Spilde, Inc., a brokerage firm located in Minneapolis. 


8. The formal complaint was filed on November 22, 1971, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


In its formal complaint, complainant alleged that it had entered 
into an oral contract with Wholesale for a set of vans carrying 
celery and lettuce, and that it tendered such produce to Wholesale 
in conformity with the terms of sale but that Wholesale refused 
to accept the van of letuce without reasonable cause and in viola- 
tion of scetion 2 of the Act. In the alternative, complainant al- 
leged that, if there was not a valid contract between itself and 


Wholesale, Southern Purchase & Inspection Co. (hereinafter re- 
ferredt o as Southern) is liable to complainant for its loss due to 
Southern’s failure to perform the duties of a broker in negotiating 
a valid and binding contract. In support, complainant submitted 
copies of two confirmation of sales slips, issued by Southern on 
June 22, 1971, for the sale of a pig of celery and a pig of lettuce 
from complainant to Wholesale. 


In his answer, Mr. Southern admitted negotiating a contract 
betwen complainant and Wholesale for the set of vans in question. 
Mr. Southern alleged that there was a valid contract, agreed to 
by Wholesale but that, upon tender, Wholesale refused to accept 
the lettuce without reasonable cause and in breach of contract. 
In support, Mr. Southern further alleged that he had entered 
into telephone negotiations with Mr. Berc, president of Wholesale, 
on June 22, 1971, for the purchase of a set of vans carrying celery 
and lettuce, and that on the same day he confirmed the sale with 
an unidentified employee of Wholesale and issued a confirmation 
of sale, sending copies to complainant and Wholesale. 


In its answer, Wholesale admitted to the purchase of the pig 
of celery from complainant upon tender; and it admitted to 
making an offer to purchase the pig of lettuce at a $.50 discount, 
after having secured a Federal inspection for condition. However, 
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Wholesale denied having entered into any prior contract with 
either complainant or Southern for the purchase of the vans in 
question. 


The evidence submitted indicates that Wholesale was nego- 
tiating with Southern for the purchase of a set of vans. 
Mr. Southern alleged, in a letter to Wholesale dated June 26, 
1971, that he confirmed the sale and received shipping instruc- 
tions from an unidentified employee on the morning of June 22, 
1971. A copy of Mr. Southern’s telephone bill for that month 
does list two telephone calls to Minneapolis on the morning of 
June 22. 


However, Mr. Southern has admitted that he did not reach a 
final agreement with Mr. Berc. Therefore, in order for a contract 
to have been formed, it would have to have been through the 
unidentified employee to whom Mr. Southern spoke and from 
whom he received shipping instructions. There is no evidence 
indicating the position or authority of the employee to bind 
Wholesale to a contract; therefore, it cannot be assumed that 
he was an agent for Wholesale. As the moving party, Mr. South- 
ern bore the burden of proving the contract by a preponderance 
of the evidence. He has failed to satisfy that burden. In issuing 
a confirmation of sale, when a contract had not yet been formed, 
Mr. Southern failed to perform the specifications and duties of a 
broker in violation of section 2 of the Act. The measure of dam- 
ages should be the difference between the contract price and the 
market price at the time and place of tender. Complainant 
submitted a copy of an invoice from Spilde, Inc., a brokerage 
firm located in Minneapolis, to complainant, which showed the 
sale of 753 cartons of lettuce to H. Brooks & Company for a 
total price of $1,254.60. There has been no evidence submitted 
to show this to be an unreasonable price; therefore, we accept 
it as evidence of the market price. The contract price for the 
lettuce was $2,296.65. The difference between that amount and 
the market price is $1,045.06. Accordingly, reparation should 
be awarded to complainant in that amount, with interest. 


In his answer, Mr. Southern counterclaimed against H. Brooks 
& Company for failing to give market price to complainant for 
the lettuce. H. Brooks & Company is not a party to this pro- 
ceeding; and, therefore, we can take no jurisdiction over that 
claim. Mr. Southern also counterclaimed against complainant 
for failing to file a claim against the carrier for damage to the 
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lettuce due to freezing and for failing to notify Southern that 
the lettuce had been so damaged. There has been no evidence 
submitted to show any carrier negligence in failing to maintain 
correct temperatures or otherwise causing damage to the lettuce. 
Therefore, Mr. Southern’s counterclaim is dismissed. 


ORDER 


Within 30 days from the date of this order respondent South- 
ern Purchase & Inspection Company shall pay to complainant, 
as reparation, $1,045.96, with interest thereon at the rate of 8 
percent per annum from July 1, 1971, until paid. 


The complaint as to respondent Wholesale Produce Supply, 
Inc., is dismissed. 


The counterclaim of respondent Southern Purchase & Inspec- 
tion Company is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,867) 


LOVE FARMS v. HUDSON HOUSE, INC. PACA Docket No. 2-2769. 
Decided November 29, 1972. 


Reparation order 
This order is issued in accordance with the facts set forth herein. 
Robert A. Peterson, Portland, Oregon, for complainant. 


K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $13,261.86 in connection with transactions involving 
Marion berries sold to respondent by complainant in contempla- 
tion of shipment in interstate commerce. In its answer respondent 
has admitted, in effect, all the material allegations of the com- 
plaint. The matters alleged in affirmative defense by respondent 
do not constitute a defense in a proceeding for reparation under 
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the act. Under the circumstances, the issuance of an order 
without further procedure is papropriate, pursuant to section 
47.8(d) of the rules of practice (7 CFR 47.8(d)). 


Complainant is a partnership composed of Melvin L. Love and 
James M. Love, doing business as Love Farms, whose address 
is Route 1, Box 358, Forest Grove, Oregon. Respondent, Hudson 
House, Inc., is a corporation whose address is 326 N. River Road, 
Milwaukie, Oregon. At the time of the transactions involved 
herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 
2 of the act (7 U.S.C. 499b), resulting in damages to complainant 
of $13,261.86. Accordingly, within 30 days from the date of 
this order, respondent shall pay to complainant, as reparation, 
$13,261.86, with interest thereon at the rate of 8 percent per 
annum from September 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,868) 


NORDHOLM AND LYDA v. HUDSON HousE, INC. PACA Docket 
No. 2-2766. Decided November 29, 1972. 


Order for undisputed amount 


This order is issued under the terms and conditions set forth herein. 


Robert A. Peterson, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $16,779.42 in connec- 
tion with transactions involving boysenberries and Marion 
berries. Shipment of these commodities in interestate commerce 
was contemplated by the parties. 
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A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent, and respond- 
ent filed an answer thereto, admitting the transactions as alleged, 
but denying that respondent owes complainant the amount claimed 
in the complaint. Respondent admits owing the complainant a 
balance of $16,262.24. 


It is provided in section 7(a) of the Act (7 U.S.C. 499g), in 
part, as follows: 


“. . If after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary . . . may issue an order 
directing the respondent to pay to the complainant the un- 
disputed amount on or before the date fixed in the order. . .” 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, 
$16,262.24. Payment of this amount shall be made within 30 days 
from the date of this order, with interest thereon at the rate of 
8 percent per annum from September 1, 1972, until paid. 


Respondent’s liability for payment of the disputed amount is 
left for subsequent determination in the same manner and under 
the same procedure as if no order for the payment of the undis- 
puted amount had been issued. 


Copies hereof shall be served upon the parties. 


(No. 14,869) 


NORTHWEST HARVESTERS v. HUDSON HousE, INC. PACA Docket 
No. 2-2768. Decided November 29, 1972. 


Reparation order 


This order is issued in accordance with the facts set forth herein. 


Robert A. Peterson, Portland, Oregon, for complainant. 
K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Parishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $2,710.80 in connection with transactions involving Marion 
berries sold to respondent by complainant in contemplation of 
shipment in interstate commerce. In its answer respondent has 
admitted, in effect, all the material allegations of the complaint. 
The matters alleged in affirmative defense by respondent do not 
constitute a defense in a proceeding for reparation under the 
act. Under the circumstances, the issuance of an order without 
further procedure is appropriate pursuant to section 47.8(d) of 
the rules of practice (7 CFR 47.8(d)). 


Complainant is an individual, Alvin Luttrell, doing business 
as Northwest Harvesters, whose address is Route 2, Box 209, 
Hillsboro, Oregon. Respondent, Hudson House, Inc., is a corpora- 
tion whose address is 326 N. River Road, Milwaukie, Oregon. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 
conclude that the actions of respondent are in violation of section 
2 of the act (7 U.S.C. 499b), resulting in damages to complainant 
of $2,710.80. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$2,710.80, with interest thereon at the rate of 8 percent per 
annum from September 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 


(No. 14,870) 


EUGENE VANDEHEY v. HUDSON HOUSE, INC. PACA Docket No. 
2-2764. Decided November 29, 1972. 


Reparation order 
This order is issued in accordance with the facts set forth herein. 


Robert A. Peterson, Portland, Oregon, for complainant. 


K. Patrick Neill, Portland, Oregon, for respondent. 
Moulton S. Dowler, Jr., Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
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This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion of $5,199.93 in connection with transactions involving Marion 
berries sold to respondent by complainant in contemplation of 
shipment in interstate commerce. In its answer respondent has 
admitted, in effect, all the material allegations of the complaint. 
The matters alleged in affirmative defense by respondent do not 
constitute a defense in a proceeding for reparation under the 
act. Under the circumstances, the issuance of an order without 
further procedure is appropriate, pursuant to section 47.8(d) 

of the rules of practice (7 CRF 47.8(d)). 


Complainant, Eugene Vendehey, is an individual whose address 
is Route 1, Box 355, Forest Grove, Oregon. Respondent, Hudson 
House, Inc., is a corporation whose address is 326 N. River Road, 
Milwaukie, Oregon. At the time of the transactions involved 
herein, respondent was licensed under the act. 


The facts alleged in the formal complaint are hereby adopted 
as findings of fact of this order. On the basis of these facts, we 


conclude that the actions of respondent are in violation of section 
2 of the act (7 U.S.C. 499b), resulting in damages to complainant 
of $5,199.93. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$5,199.93, with interest thereon at the rate of 8 percent per 
annum from September 1, 1972, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 14,871) 


F. H. HOGUE PRODUCE Co. v. W. F. WILLIAMS CoMPANY. PACA 
Docket No. 2-2551. Decided November 30, 1972. 


Lettuce—Gross weight per carton—Grade—Breach of contract—Burden of 
proof—Failure to sustain—Liability—Reparation 


Where respondent failed to establish a breach of contract by complainant, 
respondent is liable to complainant for the agreed purchase price of 
the lettuce, less the amount already paid by respondent to complainant 
theron. 


Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion in the amount of $600 in connection with a shipment of 
lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served on respondent, who filed an answer thereto, 
denying liability. 


Since the amount of damages claimed does not exceed $3,000, 
the shortened method of procedure provided in section 47.20 of 
the rules of practice (7 CFR 47.20) is applicable. Pursuant to 
such procedure, the parties were given the opportunity to submit 
additional evidence in support of their respective positions by 
means of verified statements. Complainant submitted such evi- 
dence. Only complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, F. H. Hogue Produce Co., is a corporation 
whose address is P. O. Box 191, Yuma, Arizona. 


2. Respondent is an individual, Wilbur F. Williams doing busi- 
ness as W. F. Williams Company, whose address is 2260 East 
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Bethany Home Road, Phoenix, Arizona. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


8. On December 6, 1971, in the course of interstate commerce, 
complainant sold to respondent 1200 cartons of two dozen size 
lettuce, minimum gross weight 47-49 pounds per carton prior to 
cooling, at an agreed price of $2.90 f.o.b. Somertan, Arizona, plus 
$.30 per carton cooling charge, or a total purchase price of $3,840. 


4. The lettuce was shipped on December 6, 1971, from Somer- 
tan, Arizona, in rail car SPFE 456125 of the Southern Pacific 
Company to respondent’s agent, C. H. Robinson Company, at 
St. Louis, Missouri. 


5. Upon arrival at destination, respondent’s agent accepted 
the lettuce. A Federal inspection was made of 160 cartons re- 
maining in car SPFE 456125 at 8:00 a.m. on December 138, 1971. 
The results of such inspection, in part, are as follows: 


“Products inspected: LETTUCE approximately 160 cartons. 


“Condition of load: Gross weight from 43-49 average 4514 
Ibs. per carton. 


“Quality: Average 98% hard or firm, 2% fairly 
firm. From 2 to 4 heads per carton, 
average 12% grade defects, poorly 
trimmed. 


“Condition: Average 1% damaged by Tipburn. 


Grade: Fails to grade U. S. No. 1, 98% hard 
or firm account grade defects. 


“Remarks Inspection and certificate restricted to 
product remaining in car at time of 
inspection. 


6. On December 30, 1971, complainant received from respond- 
ent check No. 2393 dated December 21, 1971, in the amount of 
$3,240 and complainant’s invoice which showed an unauthorized 
deduction of 50¢ per carton or $600. Respondent has made no 
further payment to complainant in connection with this 
transaction. 


7. A formal complaint was filed on March 13, 1972, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Complainant alleges that respondent accepted the carload of 
lettuce and thereafter, without authorization, deducted 50¢ per 
carton, or a total of $600, from the invoice price when remitting 
for the shipment. Respondent, however, contends that it rejected 
the shipment on the basis of a Federal inspection which estab- 
lished that 160 cartons failed to meet U. S. No. 1 grade and the 
minimum gross weight of 47-50 Ibs. per carton prior to cooling 
as specified in the contract. Respondent further contends that 
complainant then granted a 50¢ per carton allowance and that 
respondent has paid in full the adjusted invoice price. In response 
to respondent’s allegations complainant denies that a grade of 
U. S. No. 1 was specified or that a 50¢ per carton allowance was 
granted. Complainant does admit that it warranted a minimum 
gross weight of approximately 47 lbs. per carton before cooling. 


The first question presented in this proceeding is whether 
respondent accepted the lettuce. Respondent alleges that it re- 
jected the shipment but also states that it unloaded and delivered 
all but 160 cartons. Under section 46.2dd(1) of the regulations 
issued pursuant to the act (7 CFR 46.2dd(1)), these actions by 
respondent constitute an acceptance. Since complainant denies 
that a 50¢ per carton allowance was granted and respondent has 
submitted no evidence which would rebut this denial, respondent 
is liable for the agreed purchase price less damages caused by 
any breach of the contract by complainant. The burden of proof 
is on respondent to establish a breach and the amount of damages 
resulting therefrom. 


In support of its position that it purchased U. S. No. 1 lettuce, 
respondent submits a copy of its undated confirmation of sale 
which allegedly sets forth the terms of the sale as U. S. No. 1 
quality and 47-50 pounds before cooling. Respondent alleges 
that this confirmation was mailed to complainant on December 7 
or 8, 1971, and that no objection was made to the terms set forth 
Complainant, however, contends that the confirmation was not 
received until December 30, 1971, at which time respondent also 
remitted its check and complainant’s invoice reflecting a deduc- 
tion of $600. Complainant’s allegation is corroborated by the 
Department’s investigator who states that the copy of respond- 
ent’s confirmation was stamped “Received December 30, 1971 
F. H. Hogue Produce”. In view of this evidence, we find that 
this document was not binding on complainant and it does not 
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constitute proof of the terms of the sale. Since respondent has 
offered no additional proof which would sustain its position, we 
conclude that respondent has failed to meet its burden of proving 
that the contract between respondent and complainant specified 
U. S. No. 1 quality. 


Even if respondent had proven that it had purchased U. S. 
No. 1 lettuce, it has submitted no evidence which would establish 
a breach of contract by complainant. The inspection certificate 
esablishes only that 160 of the 1200 cartons failed to grade U. S. 
No. 1. The inspection certificate does not prove that the entire 
shipment of lettuce did not meet U. S. No. 1 grade requirements 
and therefore would not establish a breach of contract by com- 
plainant. In regards to the alleged breach of contract as to the 
weight of the lettuce we find that a government inspection at 
destination showing an average gross weight of 4514 lbs. or a 
1% lbs. difference from the weight at loading point before cooling 
is within the terms of the contract. 


Having failed to establish a breach of contract by complainant, 
respondent is liable for the agreed purchase price less the amount 
of payment received by complainant. Respondent’s failure to pay 
to complainant the balance of the purchase price or $600 is a 
violation of section 2 of the act for which reparation with interest 
should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $600, with interest thereon at 
the rate of 8 percent per annum from January 1, 1972, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,872) 


MUTUAL VEGETABLE SALES v. V. F. LANASA, INC. PACA Docket 
No. 2-2693. Decided November 30, 1972. 


Order on Reconsideration 


Where the order of September 12, 1972, has been reconsidered, and respond- 
ent’s contentions are found to be without merit, respondent’s petition 
is dismissed and the reparation awarded in the order of September 12, 
1972, shall be paid as stated herein. 


John R. Catlin, Los Angeles, California, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued on September 12, 1972, awarding reparation 
to complainant against respondent. On September 21, 1972, 


within the time allowed, respondent filed a petition for recon- 
sideration. 


The complainant alleges in brief that in the course of interstate 
commerce, complainant sold to respondent a carload of lettuce 
at a stated price f.o.b., and shipped to respondent lettuce con- 
forming to the contract of sale. The complaint further alleges 
that respondent refused to accept the commodity in violation of 
section 2 of the act, causing damage to complainant in the amount 
of $2,453.40, being the difference between the purchase price and 
the net proceeds realized on resale. The complaint is of course 
deemed admitted by respondent’s failure to answer. 


The petitioner appears to maintain that the complaint is de- 
fective on its face in that the exhibits attached thereto and made 
a part thereof show that the contract called for lettuce weighing 
46 lbs. afer cooling whereas the lettuce in fact, as shown by 
inspection at destination, weighed an average of only 4114 Ibs. 
The only exhibit attached to the complaint which indicates the 
weight agreed to by the parties is a broker’s memorandum of 
sale showing the agreed weight to be “47-48 lbs. before cooling.” 
The complaint alleges that the rejection was without reasonable 
cause because it was based on an inspection showing 411, lbs. 
at destination whereas a subsequent inspection showed 46 lbs. 
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as the weight of the lettuce inspected. Both inspections are at- 
tached as exhibits to the complaint. The exhibits do not, as 
petitioner maintains, negate the allegation that the rejection 
was without reasonable cause. The first inspection is not con- 
clusive evidence of the weight of the lettuce and the second in- 
spection covered a larger portion of the load than the first. 


We have reconsidered the order of September 12, 1972, and 
find that respondent’s contentions are without merit. Accord- 
ingly, respondent’s petition is dismissed without serving a copy 
thereof upon complainant. 


The reparation awarded in our order of September 12, 1972, 
shall be paid within 30 days from the date of this order. 


Copies hereof shall be served upon the parties. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,873) 


FRANCISCO MARTINEZ v. NAGEL PACKING COMPANY. PACA 
Docket No. 2-2736. Reparation of $1,280.00 with 8 percent 
interest from May 1, 1972, awarded complainant against 
respondent in order issued Novmeber 1, 1972, by Allen B. 
Chronister, Acting Judicial Officer. 


(No. 14,874) 


JOHN H. POSTEL v. BIANCO FruIT Corp. PACA Docket No. 2-2735. 
Reparation of $1,330.00 with 8 percent interest from Decem- 
ber 1, 1971, awarded complainant against respondent in order 
issued November 1, 1972, by Allen B. Chronister, Acting 
Judicial Officer. 


(No. 14,875) 


SurFr Foop PROCESSING Co., INC. v. MICHAEL KoDISH & Co., INC. 
PACA Docket No. 2-2737. Reparation of $7,633.53 with 8 
percent interest from November 1, 1971, awarded complain- 
ant against respondent in order issued November 1, 1972, 
by Allen B. Chronister, Acting Judicial Officer. 
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(No. 14,876) 


H & T PACKING COMPANY v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2745. Reparation of 
$2,503.84 with 8 percent interest from August 1, 1972, 
awarded complainant against respondent in order issued 
November 7, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,877) 


JACKSON PRODUCE COMPANY v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2747. Reparation of 
$3,044.00 with 8 percent interest from July 1, 1972, awarded 
complainant against respondent in order issued November 7, 
1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,878) 


SOUTH COAST PRODUCE SALES, INC. v. OVERSEAS INTERNATIONAL 
FRUIT CORPORATION. PACA Docket No. 2-2746. Reparation 
of $9,625.60 with 8 percent interest from July 1, 1972, 
awarded complainant against respondent in order issued 
November 7, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,879) 


MALAMEN GARDENS v. KODAMA PRE-PACK. PACA Docket No. 
2-2742. Reparation of $4,630.50 with 8 percent interest 
from November 1, 1971, awarded complainant against re- 
spondent in order issued November 8, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,880) 


TAYLOR & FULTON, INC. v. STATE PRODUCE COMPANY, INC. PACA 
Docket No. 2-2741. Reparation of $7,017.00 with 8 percent 
interest from July 1, 1972, awarded complainant against 
respondent in order issued November 8, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,881) 


E. A. BROWN TOMATOES, INC. v. R. F. OLIVER & SONS, INC. PACA 
Docket No. 2-2758. Reparation of $3,299.50 with 8 percent 
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interest from Januar 1, 1972, awarded complainant against 
respondent in order issued November 21, 1972, by Donald 
A. Campbell, Judicial Officer. 


(No. 14,882) 


EXPORT-MEX DISTRIBUTORS, INC. v. FIDALGO DISTRIBUTING. PACA 
Docket No. 2-2752. Reparation of $13,945.00 with 8 percent 
interest from January 1, 1972, awarded complainant against 
respondent in order issued November 21, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,883) 


H. SCHNELL & Co., INC. v. C. & J. WATERMELON Co. PACA 
Docket No. 2-2753. Reparation of $477.30 with 8 percent 
interest from July 1, 1972, awarded complainant against 
respondent in order issued November 21, 1972, by Donald A. 
Campbell, Judicial Officer. 


(No. 14,884) 


LINDEMANN FARMS, INC. v. OVERSEAS INTERNATIONAL FRUIT 
CORPORATION. PACA Docket No. 2-2761. Reparation of 
$10,776.25 with 8 percent interest from August 1, 1972, 
awarded complainant against respondent in order issued 
November 21, 1972, by Donald A. Campbell, Judicial Officer. 


(No. 14,885) 


RAY WESTRICK FARMS, INC. v. BLUE STAR POTATO CHIP CORP. 
PACA Docket No. 2-2759. Reparation of $1,362.20 with 8 
percent interest from January 1, 1972, awarded complainant 
against respondent in order issued November 21, 1972, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL—ON REQUEST OF COMPLAINTS 


(No. 14,886) 


KENNETH Fox SUPPLY Co. and GLENN W. THEIS v. VERDE FARMS 
Co. PACA Docket No. 2-2418. In order issued November 7, 
1972, by Donald A. Campbell, Judicial Officer. 
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